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Cerritos, California; Tuesday, July 11, 2023
9:30 a.m

JUDGE AKIN: We are opening the record of Appeal of
Steffier, OTA Case Nunber 20076326. This matter is being
hel d before the Ofice of Tax Appeals. Today's date is
July 11th, 2023 and the tinme is approximately 9:33 a. m

Again, ny nane is Cheryl Akin. | amthe |ead
Adm ni strative Law Judge for this appeal. Wth ne today
are Adm ni strative Law Judges Kenneth Gast and Sara Hosey.
As a rem nder, the Ofice of Tax Appeals is not a
court, it is an independent appeals body. The office is
staffed by tax experts and is independent of the State's
t axi ng agenci es.
Wth that, let ne please have the parties
i ntroduce thenselves for the record, including the wtness
as well, please.

MR, STEFFIER. My nane is Wayne Steffier, I'mthe
appel | ant.

M5. SHOHAT: Sandra Shohat, wi tness.

MR. YADAO Eric Yadao for Franchise Tax Board.

JUDGE AKIN. Ckay. As confirmed at the prior
preheari ng conferences and in ny mnutes and orders

follow ng the conferences, the issue to be decided in

Kennedy Court Reporters, Inc.
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today's appeal is whether the accuracy-rel ated penalty
i nposed for the 2013 tax year shoul d be abat ed.
Is this consistent with the parties
under standi ng of the issue to be decided in this appeal ?
Let ne start wth Appellant, M. Steffier.

MR, STEFFI ER  Yes.

JUDGE AKIN. Ckay. And Franchi se Tax Board?

MR. YADAO FTB agrees.

JUDGE AKIN. Wth that, let's nove on to the evidence
inthis appeal. 1'd like to start with Appellant's
exhibits. As noted ny in prior prehearing conference
m nutes and orders, Appellant has submtted 19 exhibits
whi ch have been | abel ed Appellant's Exhibits 1 through 19.

Franchi se Tax Board indicated that it does not
have any objections to Appellant's Exhibits 1 through 19.
M. Yadao, is that still correct? No objections?

MR. YADAC No objections.

JUDGE AKIN: Ckay. Thank you. Appellant's Exhibits
1-19 are now admtted into the evidentiary record.

(Appellant's Exhibits 1-19 were received in
evi dence by the Administrative Law Judge.)

JUDGE AKIN: That brings ne to Franchi se Tax Board's
exhibits. Franchise Tax Board has submtted 10 exhibits
whi ch have been | abel ed as Franchi se Tax Board's Exhibits

A through J. These exhibits were submtted by Franchise
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Tax Board prior to the prehearing conferences.

M. Steffier, | asked that the exhibits please be
revi ewed and asked you to indicate in witing whether
there were any objections to the adm ssion of those
exhi bits.

MR. STEFFIER. And there were not.
JUDGE AKIN. Ckay. | was just going to verify that
t hat was the case.

Ckay. No objection to Franchise Tax Board's
Exhibits A through J as such, Franchi se Tax Board's
Exhibits A through J are now admtted into the evidentiary
record.

(Departnent's Exhibits A-J were received in

evi dence by the Adm nistrative Law Judge.)

JUDGE AKIN: Okay. Next | would quickly like to go
over the witnesses. | understand, M. Steffier, that you
have a witness with you today.

MR STEFFI ER.  Yes.

JUDGE AKIN. Did Franchi se Tax Board have any
obj ections to Ms. Shohat providing wtness testinony
t oday?

MR. YADAO We didn't have notice that Ms. Shohat was
appearing, so we would offer an objection for any
testi nony she offers outside of her declaration or any of

t hose that she was not a precipitate wtness.

Kennedy Court Reporters, Inc.
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JUDGE AKIN: Ckay. Noted. Wuld it be helpful if we
of fered you an opportunity to provide a post-hearing brief
i f necessary to address anything?

MR. YADAC That would be fantastic. Thank you

JUDGE AKIN:. Ckay. | will check with you at the end
of the hearing to see if we believe that is necessary.

MR. YADAG Very good. Thank you.

JUDGE AKIN. Ckay. Thank you.

Al right. And | also wanted to qui ckly check
M. Steffier, were you planning to provide w tness
testi nmony or argunent only today?

MR, STEFFIER | don't understand the question.

JUDGE AKIN: Ckay. Just to explain, if you are
provi di ng argunent only you are not sworn in and that
nmeans that any of the statenents you make are consi dered
argunent only. For exanple, if the issue were whether a
light was red when you went through the intersection --

MR. STEFFIER: | would like to be sworn in.

JUDGE AKIN. Ckay. Perfect. | what | can do is swear
you in at the beginning of your presentation, and any
factual statenents you make can be consi dered by the panel
as evi dence.

MR. STEFFIER. | do have a question.

JUDGE AKI N Sure.

MR. STEFFIER  You know, | did file the proper

Kennedy Court Reporters, Inc.
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docunents upl oaded on OTA website regarding nmy wtness,
Sandra, so | don't understand why she's not able to be a
Wi t ness.

JUDGE AKIN. Ckay. Could you nobve your mncrophone a
little closer when you speak?

MR STEFFIER |'msorry. Yes.

JUDGE AKIN: Interesting. The file as well and the
only thing I saw was your confirmation of the attendance
at the hearing, so maybe there is a technical issue with
how it was uploaded. | can have our staff look into it.

MR. STEFFIER. Yes. You know, | did it about four
different tines throughout this past year and | believe
she and Robert Hamond were on the | atest w tness
di scl osure.

JUDGE AKIN: Understood. W are allowing her to
testify as a witness, so anything she says will be
considered by the panel. It is just because Franchise Tax
Board was not necessarily aware that she woul d be
testifying, they would like the opportunity to brief it,
if needed, but |I'lIl check with M Yadao at the concl usion
of the hearing for that.

MR. STEFFI ER:  Thank you.

JUDGE AKIN:  Yeah. And I'msorry for the
m sunder standi ng on that, but we will allow her testinony

and consider it in today's hearing.

Kennedy Court Reporters, Inc.
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MR. STEFFI ER:  Thank you.

JUDGE AKIN. Ckay. Al right. Finally, before we get
to the parties' presentations, | would like to quickly go
over the tine estimates and the order of the proceedi ngs
t oday.

Noted in my mnutes and orders, Appellant wl|
present first and we will have approximately 60 m nutes
for his presentation, including the witness testinony.
Fol | owi ng Appell ant's presentation, the panel of
Adm ni strative Law Judges and Franchi se Tax Board w ||
al so be permtted to ask any questions they have of the
W t nesses.

After that, Franchise Tax Board will mnake their
presentation and | believe they have asked for 20 m nutes.
After which I will turn it over to ny panel to ask any
guestions they may have a Franchi se Tax Board, and then
foll om ng any questions, Appellant wll have an additi onal
10 mnutes for a rebuttal or closing statenent.

Any final questions before we proceed with the
heari ng?

MR. STEFFIER  No.

JUDGE AKIN:. Good. M Steffier, were you planning on
presenting first? O were you going to have your w tness
testify first? Just so | know who to turn it over to.

MR, STEFFIER: |s probably best to start with the

Kennedy Court Reporters, Inc.
800. 231. 2682
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W t ness because that basically kicks off the whol e issue
that | have.

JUDGE AKIN. Ckay. That works for ne.

MR, STEFFIER: You might as well just read what you
di d.

JUDGE AKIN:. Wth that | think we're ready to begin,
before we do I just need to swear you in.

M5. SHOHAT: Ckay.

JUDGE AKIN: Can you pl ease raise your right hand?

S. SHOHAT,
Produced as a witness, and having been first duly sworn by
The Adm nistrative Law Judge, was exam ned and testified
as foll ows:
JUDGE AKIN:  Thank you. As a rem nder, you have a

total of one hour and you may begin.

PRESENTATI ON
M5. SHOHAT: Ckay. | just cane to testify because |
have first hand know edge of the CPA that ny brother and
his partner hired during the sale of their conpany. And I
did, I would say, 85 percent of the due diligence
researching the CPA, his background, his clients. | think
| did everything except run a credit check on him

So the CPA, Allan Cohen, was referred by a

Kennedy Court Reporters, Inc.
800. 231. 2682
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successful real estate entrepreneur in Philadel phia who |
knew from 45 years ago, and he was a client.

JUDGE AKIN: I'msorry to interrupt. Can | just have
you nove the m crophone just a little closer to you?

M5. SHOHAT:  Sure.

THE COURT REPORTER My | pl ease have the witness's
first and | ast nane spelling?

M5. SHOHAT: Sure. Sandra -- S-A-N-D-R-A Shohat --
SHOHAT.

THE COURT REPORTER  Thank you.

JUDGE AKIN. Thank you. You may continue. Sorry
about that.

M5. SHOHAT: Ckay. The CPA that was referred by a
friend that | knew from 40 years ago, successful person,
he referred All an Cohen to ny ex-husband, to nme, which I
referred to ny brother. And | did a Google search, found
out he was a CPA since the 1960s. | net wwth a few of his
clients in Philadel phia that had many busi nesses, | | ooked
up those businesses. Allan Cohen was a CFO for severa
busi nesses.

You know, no indications that this person did not
know what he was doing. He was a professional, he was a
CPA for years, he had great clients, he still does. He is
still in practice.

In 2014 | ran through the New York D sciplinary

Kennedy Court Reporters, Inc.
800. 231. 2682
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Board if he had any discipline. No disciplinary record
for 50 years. He had no |awsuits against him There was
not hing nore that woul d say that this guy was shady or
provi di ng tax-avoi dant schenmes. They were shelters, al
legit, his spiel, his partners, his businesses, all seened
legit, and they are still ongoing.

So he took ny word for it and --

MR, STEFFIER: Incidentally, Sandra was a contract
adm ni strator for Hyper-Therm so she was an enpl oyee.
M5. SHOHAT: | actually was instrunental in starting

t he business with the cash investnment 35 years ago. So
fromthe start and the end, but | had left for sone tine
-- left for some tine in between as well.

Anyway, as far as | see the scope of due
di I i gence, prudence -- did he do due diligence? | nean,
the issue here is the penalty and abatenent of the penalty
based on two factors, reasonabl eness, ordinary business
standard whi ch woul d be an ordi nary busi ness standard is
not really defined by the Franchise Tax Board. It is very
broad, it is very vague, there are no exanples of ordinary
busi ness care.

So basically, ordinary business care would
suggest that the MDonal d' s cashi er exercise ordinary
busi ness care paying her bills on time, it would al so nean

that a dentist use ordinary business care when paying his

Kennedy Court Reporters, Inc.
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bills and taxes on tine. So there is no hei ghtened
standard of care for an individual.

And | know that this is the first go around that
M. Steffier has ever sold a business. He is not a tax
attorney or had no tax know edge. For the whole 40 years
he was in business, he had a CPA do all his tax business,
he ever nmade an individual investnent on his own w thout
an attorney. Yes, he is an engineer and that is what he
knows, he knows engi neeri ng.

So ordinary business care, | don't know about.
Due diligence | do know about firsthand. | net with these
shar ehol ders of various conpanies and the CPA prior to him
hiring him So that is basically ny testinony.

MR, STEFFIER  Well, | amgoing to --

JUDGE AKIN:  And may | interject?

MR STEFFI ER  Yes.

JUDGE AKIN: Before | turn it over to, M. Steffier,
does that include Ms. Shohat's testinony?

MR. STEFFIER: | think so.

JUDGE AKIN. Let ne -- just so we don't |ose track of
where we're at. Let nme allow Franchi se Tax Board and ny
panel to ask any questions they may have of her.

MR. STEFFI ER.  Absol utely.

JUDGE AKIN. M. Yadao, did you have any questions for
Ms. Shohat ?

Kennedy Court Reporters, Inc.
800. 231. 2682
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MR. YADAG | have no questions at this tine. Thank

you.

JUDGE AKIN. Ckay. Thank you. And let ne turn to ny
panel .

Judge Gast, any questions for M. Shohat?

JUDGE GAST: | do not have any questions at this tine.
Thank you.

JUDGE AKIN:. And Judge Hosey, any questions?

JUDGE HOSEY: No questions. Thank you for your
testi nony.

JUDGE AKIN. Ckay. Let nme just swear you in before
you begi n.

MR STEFFI ER.  Yes.
JUDGE AKIN: So if you could raise your right hand.
W STEFFI ER
Produced as a witness, and having been first duly sworn by
The Adm nistrative Law Judge, was exam ned and testified
as foll ows:

JUDGE AKIN. Ckay. Thank you. You may begin.

MR, STEFFIER. Ckay. So I'mgoing to do it by -- it's
been a long tinme -- | have witten a nunber of letters
both to Adena Mdra back in 2017 or '"18. | just want to go

over sone of the statement of facts fromearly on as it
noves forward. So | amgoing to be reading a ot of this,

| don't know what has been read.

Kennedy Court Reporters, Inc.
800. 231. 2682
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JUDGE AKIN: Quick reminder. That's fine, you can
read. Move the mcrophone just a little closer.

MR. STEFFIER  Yes. Thank you.

JUDGE AKIN: And then when we read there's a tendency
to read fast.

MR. STEFFIER | wll read slowy.

JUDGE AKIN: Yes, try to pace yourself and read slowy
for our stenographer. Thank you.

MR. STEFFIER  Yes. The history. So in April 2013 |
sold ny conpany, Hyper-Therm Hi gh- Tenper at ure Conposites,
to Rolls-Royce North Anerica. Rolls-Royce took the --
el ected the 338(h)(10) election for taxes, for their tax
purposes and follow ng the sale I own 45 percent of the
conpany.

My accountant of 20 sonme-odd years -- 22 years at
| east that long, Cheryl Collins, felt unqualified to
handl e both our corporate and personal tax returns for the
first tinme due to the conplexities of the 338(h)(10). As
such, | was referred to a |ocal corporate accounting | aw
firmin lrvine, Wertz & Conpany, directly -- who was
directed by Rolls-Royce to do our corporate returns upon
the sale that year in 2013. They did the corporate tax
docunments for that year during the transition.

So for ny personal taxes, | was referred to an

accountant. So basically, this conpany, Wrtz, was

Kennedy Court Reporters, Inc.
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willing to do ny taxes, but they wanted $9000 upfront for
the retainer and then they thought it was going to be
about $12,000 to do the taxes. | thought that was
extremnmely excessive since | probably never paid nore than
$500 to do ny personal taxes, and other than the
338(h)(10) which gave additional conplexity to ny personal
taxes, | thought it was really kind of excessive to want
to charge me about $12,000 and it was open-ended, by the
way. They could not commt on the exact price.

So what we did is | consulted ot her people, as
wel | as Sandra, to find nme in accountant who is capabl e of
handl i ng nmergers and acquisitions, that have done this
before for other conpanies that have been sold and bought,
and in particular, one that was very famliar with the
338(h)(10) election.

So once again, Sandra did her -- she contacted
peopl e that she knew back east that had vari ous conpani es,
one of which was David Callen who was a very successf ul
real estate corporate guy that had -- | don't know --
nearly a dozen different conpanies. Allan Cohen was on
his both board and as a CFO for a variety of these
conpani es.

So anyway, so Sandra did her research on this guy
we said, "Ckay. Sounds pretty good. He's an ol der guy

it's got a lot of experience." W expressed an interest

Kennedy Court Reporters, Inc.
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in possibly hiring himto do ny taxes. He was receptive,
he was from New York City, he was able to practice in the
State of New York, Pennsylvania, Florida, Nevada, and
California. He flew out at his expense back in 2013 to
basically introduce hinself and tell us what he could do
for me, with regard to ny taxes.

He basically alluded to sonme nmechani sns that he
has used successfully many tines before during an
acquisition or a sale, whereby he could save a lot in
taxes by form ng a conpany and folding in various
busi nesses that he knew of that were for sale, that were
suffering | osses.

So I'"'mgoing to continue to read just what | have
to be concise about what I'mtrying to do here. So he
flewout to California, | nmet wwth himpersonally to
di scuss nmy tax situation. Follow ng the day-Ilong neeting,
he gave ne confidence to proceed handling ny taxes, as
such I hired himto do ny fiscal year 2013 taxes.

Al t hough he was often difficult to get ahold of to ask
questions, he was usually late with everything, his tax
preparati on work appeared to be very professional.

Sonetinme in the third quarter of 2016 | received
a letter fromthe Franchise Tax Board, this was Suzy
Her nandez, regarding ny 2013 taxes. Having no

under st andi ng of the accounting that was done, | passed

Kennedy Court Reporters, Inc.
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the letter on to the new president of Rolls-Royce to | ook
into. Not long after, Franchise Tax Board sent ne anot her
| etter requesting support information for ny 2013 taxes.

| believe at the time | called Suzy Hernandez,
who was the contact for Franchise Tax Board at the tine,
to find out what this was all about. | explained that I
didn't do ny taxes, nor did | understand how to interpret
themto provide any rel evant answers to her. | requested
that she speak directly to ny accountant, Allan Cohen,
since he did ny taxes. She stated, in order to do so |
woul d need to appoint himas power of attorney which |
did. | agreed and Suzy enmailed ne or directed ne to the
Franchi se Tax Board website to obtain the POA formto
appoi nt Al an Cohen the authority to discuss ny taxes with
t hem -- excuse ne.

Throughout the 2017 year, | contacted Allan Cohen
a nunber of tines, at least six to eight tinmes, to get
status on handling ny Franchise Tax Board matter. He
assured nme that he was taking care of it and was waiting
for additional information fromsone investnents that |
made, but gave nme absol ute confidence at the tine that it
woul d be conpl eted soon.

| asked on several followp phone calls and text
nmessages and e-mai | nmessages about the FTB requests and if

he could send ne a copy for ny records. He always agreed

Kennedy Court Reporters, Inc.
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to do so, but never followed through to send ne anything.
Because he and his wife were in their late 70s, early 80s
t hey both apparently suffered froma nunber of nedical
i ssues, this is what | understand from Al | an Cohen. So he
was often either at the doctor's or in the hospital for
sone nedi cal conplication that he clainmed to have had.

As such, he would often fail to follow through

with me on nearly everything that | requested fromhim

However, | gave himthe benefit of the doubt, not
respondi ng due to his unfortunate circunstances, | didn't
feel -- | felt awkward, you know, being nuch younger than

him and that he was a professional in his profession. |
didn't want to nag him so | didn't want to seemlike |
was a nui sance, but it got to that point where | had a be.

However, in Decenber of 2017 after learning a
noti ce of proposed assessnent from FTB that Allan Cohen
never provided any information requested by FTB to
straighten out ny tax situation, | immediately called Suzy
Her nandez just after Christmas and the New Year holiday to
find out what was going on. | was infornmed by her
supervi sor that FTB sent several mailed |letter requests to
Al I an Cohen t hroughout the year 2017 regarding ny nmatter,
and he never responded to them

Suzy Hernandez informed ne that the only response

she received from Al an Cohen was a request for an

Kennedy Court Reporters, Inc.
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extension at sone point in early 2017. Because | granted
Al an Cohen PQA, | was never informed or copied on any of
t he correspondences coning fromthe Franchi se Tax Board
during 2017 that we're taking place between the Franchise
Tax Board and Al |l an Cohen.

| only learned on January 8th, 2018 that these
| etters were provided to Allan, with the first being sent
to himback in Cctober of 2016, so | was conpletely
unawar e of what was goi ng on.

| inmmedi ately contacted Al lan Cohen by tel ephone
to express ny anger and di sbelief over his careless |ack
of attention and breach of duty regarding his handling of
my matter. Never able to get contact on the first try, |
| eft several nessages, each with increasing tone of
frustration. In lieu of calling back, he would often text
nme stating that he or his wife was either at the doctor's
office, or in the hospital, and that he would get back to
me shortly. At this point, | wondered if he was
intentionally avoiding ne, know ng that perhaps he had
ever put any effort to this matter that he prom sed.

Those tinmes where the finally did call back, he
would tell nme that he was working on it, and had the
situation under control. | emailed hima scanned copy of
the FTB Notice of Proposed Assessnent and demanded he give

it inmmediate attention, as | need to respond to the
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assessnment no |l ater than February 6th of 2018.

For over a two-week period | pressured Al an
daily by phone, text, and e-mail to send a response letter
to FTB, but he kept insisting that he will have all the
informati on that was requested and subm tted before that
time. At this point, | nade it perfectly clear that
regardl ess of his insistence to delay and prom se, |
demanded that he send the response letter to Franchi se Tax
Board immedi ately and | threatened himto take | egal
action against himfor any further delay on the natter.

After giving Allan Cohen five days to scribe a
response letter and not receiving anything fromhim |'ve
decided to wite this letter nyself, fearing that Al an
Cohen may indeed fail nme once again. Arnmed wth the
threat of legal action is now ny hope that Al an woul d
provi de answers to questions asked by the Franchi se Tax
Board and to ne to finally put this natter to rest.

On Friday, January 12th Allan contacted ne and
said he will be flying out the week to neet nme in person
to di scuss how his plans -- on how to clear up all the
confusi on surroundi ng ny 2013 taxes. This at |east gave
me sone sense that he was finally taking the matter a
little bit nore seriously.

On January 17th, 2018 he cane from New York to

Hunti ngt on Beach to neet with nme to di scuss ny taxes and
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to return nuch of ny old support docunentation from prior
years taxes that he had prepared for nme. For the first
time we reviewed ny taxes from 2013 through 2016. In
doi ng so, we discovered an error on nmy 2016 taxes which
requi red an anendnent. Allan infornmed ne that he was
still in the process of the |locating and assenbling the
necessary support docunentation for the Franchise Tax
Board on ny 2013 taxes.

He again told ne that this -- that his | ong del ay
in providing the requested information is both that he and
his wife had been suffering a nunber of nedical problens
whi ch set himback, that's his claim After spending
several hours discussing ny tax matters wwth M. Cohen,
think he also suffers fromsone sort of nenory |oss, as he
seens to forget many details that we di scussed and agreed
to prior.

However, he again assured ne that he had or was
able to obtain all the necessary support docunentation for
t he Franchi se Tax Board that was requested and woul d be
provi ding a package to the Franchi se Tax Board before the
response deadl i ne of February 6th. However, not know ng
if he -- if and when he will be submtting the information
to the Franchi se Tax Board and not knowi ng whether | need
to seek legal action against him | submtted a letter in

response to the Notice of Assessnent sent to ne on

Kennedy Court Reporters, Inc.
800. 231. 2682

23



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Decenber 8th of 2017. As such, | requested a 90-day
extension for Allan to submt all of the requested
information. Attached is a copy of the protest letter.

So anyway, that is the first part, just a little
bit of background as to what happened early on. And then
let's see -- excuse ne.

Sol wote in -- let's see -- in March of 2020
again, describing that | believe | was a victimof fraud
and that | did not agree -- let's see -- wth the
determ nation of the disposition assessed by the Franchise
Tax Board at that tine. Various things transpired of
whi ch | have exhibits for that nmade ne believe that this
guy was a fraud and that | was a victimof a fraudul ent
schene that he out on ne. And | wll go over that a
little nore detail of what the details of that was.

At sonme point -- I'mtrying to renenber. |
basically agreed with the Franchise Tax Board i medi atel y
when they basically gave ne -- basically said they didn't
accept ny response to their demand for payi ng taxes,
paid it immediately. So the noney that was owed, nearly
$1, 000, 000 that was owed to the Franchi se Tax Board, Adena
Mora was the person, the hearing officer that | was
dealing with at FTB at the tine. Wen she said basically,
we can't accept what you got so far, | imedi ately paid

that nmonth in full, w thout any further discussion, but
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then said, "Feeling that | amthe victimof fraud, | would
like to appeal the penalty.” | paid the interest the
taxes that were due, once again, imediately.

So what had happened is | then hired an attorney.
In nmy exhibits, if you look 3B it's basically a text
nmessage trail over a nunber of years since being inforned
by the Franchi se Tax Board that they're in di sagreenent
with ny prepared taxes by ny CPA. It is a nessage trai
by text nessage, showing that he clearly states that what
he had done on ny taxes was conpletely legiti mte and
| egal , and using generally accepted accounting principles.
| asked for reassurance because it was really at that tine
| was fretting the fact that maybe | was a victimof scam
because he wasn't conplying with neither the Franchise Tax
Board or nyself on any of the demands for supporting
docunentati on on what he had done on ny 2013 taxes.

So basically, what he proposed when we got into
this tax thing was he had this so called accounting schene
wher eby he woul d open up a conpany, and he had several
conpanies, it was three different nedia | earning conpani es
that were | osing noney that would fold in, and I would be
50 percent partnership in this conpany. | would buy in by
buyi ng out these three additional conpanies for 550, 000
bucks that would go into this conpany called Lorax that he

had opened up.
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Cone to find out, he didn't buy any of these
conpanies. In fact, in doing sone further background
research on the guy, these conpani es were owned by himand
he sold themto us or to nyself and folded it into this
conpany call ed Lorax, whereby ny capital gains would be
of fset by the capital |osses of these conpanies that he
sold to us.

It seened |ike a very valid nethod of accounting
and he clainmed he does all the tinme and that |arge -- he
proved them -- basically, he was very encouraging in the
fact he described various big conpanies that did the sane
thing and so I fell victimto that. | got a -- let ne
find it, bear with me, please. So | did hire an attorney
and Al l an Cohen, by the way, was to operate this conpany
call ed Lorax, LLC. Lorax, LLC expired in, | believe it
was 2016, and then magically reappeared when the Franchise
Tax Board was -- they let the LLC | apse -- he let the LLC
| apse without ny know edge, and then it magically
reappeared as a new LLC when the Franchi se Tax Board was
i nvol ved with corresponding with him

So let ne see, | filed a -- | called the FBI at
sone point in 2018 and gave themall the background
information, telling themthat | felt | was a victim of
the financial fraud by this guy, Alan Cohen. | also

filed a conplaint wwith the Securities and Exchange
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Conmi ssion, also at about that time. Those are all in the
exhibits that | provided in these packages.

| had a demand letter frommny attorney. |'m
sorry for the confusion, | have so nuch infornation here.

JUDGE AKIN:. Take your tinme. And | will note that we
have all of the exhibits on our |aptops as well.

MR, STEFFIER: So back in Decenber of 2019, | hired --
well, in Decenber '18 | was working with a | awyer out of
Newport Beach, George Straggas. | hired himto |look into
Al'l an Cohen, David Callen, and Scott WIIians, who turned
out to be the recipients of nmy $550,000 that | provided to
Allan to formand purchase -- to formLorax, LLC and to
purchase the assets that were to be folded into that
I nvest nent .

The demand letter reiterated Allan's -- Allan's
clains that he made back in 2013 after the sale of ny
busi ness where he clained to have purchased severa
conpani es on behalf of nyself wth that noney, and
integrated theminto the newly forned conpany Lorax, LLC
| was supposed to be a 50 percent partner in that conpany.

So these people that were Allan's partners were
informed that | was a victimof illegal fraudulent scam
where they stole ny noney and Allan intentionally acted --
| basically stated that he acted crimnally by using an

i1l egal accounting schenme, known as Son of Boss, which we
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di scovered after doing further research as to what he --
what appeared that he -- that he apparently had done. So
| have a demand letter fromor | have a package here that
was frommy attorney to both Allan Cohen and the

reci pients of the noney that | provided.

| also -- so George Straggas also hired a private
investigator to look into the background of Allan Cohen
because | was planning on suing Allan Cohen to get ny
noney back for what we believe was a schene that he had
got me into. And the private investigator determ ned that
Al'l an Cohen was involved in no | ess than a dozen different
shell conpanies that he had opened including one for his
son and one for his wife. And that it was highly unlikely
| would ever get anything out of himshould | sue him
because he's got all his noney intertwined in a convol uted
way where it would make it judgnment-proof. That's how he
put it, that he was judgnent-proof, so | let that go.

And fortunately, George Straggas was very honest
with ne saying, "I can only go so far. You could continue
to pay ne to do this,” but he didn't feel | could get
bl ood froma stone, so to speak fromthis issue.

So what had happened is in 2018 Al an Cohen cane
back to California to discuss ny situation. He assured ne
that he was able to straighten out the issue with the

Franchi se Tax Board, that he was able to provide all the
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necessary supporting docunentation, and the K-1s which |
saw for the first tine, by the way, in 2018 for this
conpany, Lorax. And we sat for actually it was a day and
a half, at which point | recorded sonme of the
conversations that we had at that tinme that are on the

| ater exhibits in ny package here.

And his solution to the problemwas for ne to
sign a prom ssory note. And so that is what flagged the
Issue with this possible Son of Boss tax schene, that he
took nmoney fromne claimng it and | just |earned then
when we | ooked at what he had done on the Lorax K-1s and
my taxes, claimng that the noney | provided himwas for
services. It wasn't to be for services, it was for
purchasi ng assets in learning nedia -- three | earning
nmedi a conpanies that were to be brought into the conpany
Lor ax.

So he conmes with this package -- this docunent
calling it a Subscription Agreenent and | read through it

and I'm "Allan, this is nothing nore than an 10U." And

he goes, "Well, this is howit's done," | said, "Alan
this is not what -- this is not what we agreed to. |
wasn't getting into sonmething where |'mow ng you -- you

t ake noney out and I owe it back later. You were to buy
assets in various conpanies and put it into this conpany

that | own fifty percent of, Lorax, LLC"
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And he insisted that you to sign this order for
this thing to go away and | refused to sign because
i medi ately | thought, you know this is not what | agreed
to, this is not what | understood -- clearly understood to
be what he was getting ne into when he did ny taxes in
order to help save on ny capital gains. And as it turns
out, this was the schene he was playing and I think that's
the reason why he flew out to California to handle ny
matter with the Franchise Tax Board, only to get ne -- to
attenpt to get me to sign this | QU docunent that he felt
woul d clear out the entire situation.

Well, | refused to sign it, know ng that perhaps
it would clear up the situation, but that's not what |
agreed -- that's not what our deal was all about, so |
didn't do it. The situation rode out to this point right
now where |I'm appealing. | agree with the fee, | agree
that |1've been a victimof fraud by ny accountant.

Wth that, | paid ny taxes and | just, you know,
|"mcontesting the penalty because | feel in all honesty
that I ama victimof financial fraud by this guy. And he
was extrenely good at doing it, he was extrenely
convincing, very charismatic, he seened very professional.
He provided | ots of supporting docunentation on hinself,
he had a heck of a resune. He got his CPA license in

1966, so he's been doing this for a long tine.
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So | guess | would just |like to maybe summari ze a
couple of things that | just jotted down. Again, | also
contacted the FBI -- just to back up -- in 2018, the FB
-- and you have that docunentation, it's in nmy exhibits.
| was told by the FBI that they couldn't do anything three
years after the fact being a victimof fraud in a matter
i ke what | was experiencing here, so with that the FB
case didn't go any further than a conversation the agent
on the tel ephone.

So with that | went and contacted the Security
and Exchange Commission. | raised a conplaint with them
filled out all the docunents online, provided them a
letter stating the statenent of facts and the history of
what happened to file against Allan Cohen, claimng to be
a victimof fraud.

So just to sunmarize a couple points that | would
like to make. So I've always |'ve been filing taxes since
the late 70s and |I've always filed ny federal and state
taxes on tinme and never once, never once late in the past
46 years. | have never had any discrepancy on a federal
or state tax that was in ny favor and |'ve often, if there
was any confusion, | would often overpay with the intent
of getting a refund when it was due back. So |I would
never short-pay, | was never owed anything that | didn't

pay on tine.

Kennedy Court Reporters, Inc.
800. 231. 2682

31



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

My tax history and ny history as a whole, ny tax
history, nmy crimnal history, | don't have a single
blem sh. | never got a noving violation, driving a car in
nearly 50 years of driving a vehicle, so |I've never even
gotten a ticket other than a parking ticket.

My failure to pay was due to what | believe was
reasonabl e cause and not willful neglect. | believe |I was
m sguided, | was lied to and | was defrauded by ny CPA
account ant .

Wth that, | request a penalty relief. W did
sone research nore recently that California is now | ooki ng
into the possibility of giving up first tinme abatenent to
a penalty with reasonabl e cause, whereby there woul dn't be
any w |l ful neglect in doing the taxes. This is the first
time I've ever owmed a business and it's the first tine
|"ve ever sold a business. | was conpletely unfamliar
and | still amunfamliar wth the 338(h)(10) conplexity
i n doing taxes where the conpany bought us out, recaptures
| osses fromny conpany, and sonehow passes that on to us
as the seller, but they recapture it in a funny way.

Franchi se Tax Board had made some commrents in
their argunents against nme. | guess from statenents that
| made on the recordings regarding that | nentioned ny
daughter, who is now a CPA where they conme out and say,

“Well why didn't | consult ny daughter?" Well ny daughter
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-- ny daughter was a student, she didn't graduate unti
the summer of 2016 from Cal State Fullerton, so she was a
student at the tinme back in 2013 and up to that point, so
| couldn't consult her.

And the other comment that they nmade, it was kind

of a very condescendi ng comment, | nust say, that | had ny
head in the sand. | amnot an accountant. And I'll be
honest wth you, | never even bal ance ny checkbook, so |
can't bal ance ny checkbook. Yes, |I'man engineer. | can

i nvent things and | know how flying devices and nachi nes
wor k, but | don't do accounting, nor do | claimthat | can
do such things, so | don't do that.

And |'ve never opened up -- |I've got 20 years --
wel |, maybe 15 years worth of tax returns that | received
from Cheryl Collins, ny long termaccountant, when she was
finished with the taxes she mailed ne the envel ope with ny
taxes in them they are still unopened at ny filing
cabinet. So | don't open up ny taxes to scrutinize what
was done on ny taxes, so it's not sonething | normally
did. | trust that ny accountant had done a proper job and
that I'd mail in whatever is owed and | assune that
everything is correct and fair.

Wth that, there's not nuch nore that | can say,
but 1"'masking for a relief for the penalty. And again, |

honestly believe |"'ma victimof fraud and | did try to
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seek to be able to get sone relief by hiring an attorney
and going after him but to no avail. W also, ny
attorney and nyself, went after his attorney. And since
we brought up the issue of possible fraud, his attorney
stopped all correspondences with nyself and George
Straggas, ny attorney.

It gave us an indication that this guy, Allan
Cohen, has been corrupted and his | awer probably knows it
and that's the reason why he stopped correspondi ng once we
brought to his attention the schene that we thought Al an
got ne into which is called Son of Boss.

Anyway, that is about all | can really say at
this point about ny situation. There's a |ot of exhibits,
there's a lot to go through. | didn't want to have to go
t hrough that, you have that, | guess it will be revi ewed.

JUDCE AKIN: Yes. W have it and have reviewed it and
will reviewit in making our determ nation.

MR. STEFFIER. Well, thank you.

JUDGE AKI N Yes.

MR. STEFFI ER:  Thanks.

JUDGE AKIN. Ckay. Does that conclude your
presentation?

MR, STEFFIER. | think it does. And actually, one
| ast corment, so early on, | believe it was Adena Mbra

asked ne to show sone docunentation early on that | had an
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agreenent with Allan Cohen for himto do by 2013 taxes,

and | did have an agreenent, a signhed agreenent, he had
scribed up this relationship agreenent to do ny taxes of
whi ch | signed.

When ny conpany was bought out by Rolls-Royce all
the proprietary trade secret docunentation for the conpany
was held in ny office. | had a separate office with
filing and cabinets where all the sensitive technol ogy
information was held in ny office, all the financi al
information was held in other office. And when they took
control of the conpany, the day after they had bought the
conpany, they basically cane and they kicked ne out of ny
of fice and took control of all the docunents which
rightfully so, they would do such a thing.

But in those docunents was a weal th of also
personal docunents that | had. And the docunents that |
had early on fromny accountant were also in that and |
never received those back. So |I was never able to
reproduce a copy for Ms. Mdra on the initial agreenent
that | had with Al lan Cohen.

JUDGE AKIN:  Ckay.

MR. STEFFI ER.  That concl udes.

JUDGE AKIN:. Ckay. Let ne turn to Franchise Tax Board
to see if they have any questions for you.

MR. YADAO. No questions. Thank you.
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JUDGE AKIN. Ckay. | do have sone questions, but I'Ill
check with ny panel first.

Judge Gast, any questions?

JUDGE GAST: | do not have any questions at this tine.
Thank you.

JUDGE AKIN:  Judge Hosey?

JUDGE HOSEY: No questions at this tinme. Thank you
for your testinony.

MR. STEFFI ER  Thank you.

JUDGE GAST: | have a couple of questions. First,
could you explain to ne -- let nme cover what you just
said. So M. Cohen, when originally this transaction was
set up, he provided you sone physical docunentation of the
transaction?

MR, STEFFIER: No, he didn't provide physical -- it
was a -- well, yes, in e-muils. And it's probably in the
e-mails that | provided in the exhibits, but it wasn't a
-- the docunent that he provided early on was basically
the agreenent that | would retain himto do ny taxes and
that | would agree to pay himthe fee that he charged
which was -- | can't renmenber if it was 1200 or 2500, but
it was sone nunber |ike that, that | would agree to pay
hi m upon hi m successfully conpleting ny 2013 taxes.

So he cane out in 2013, prior to nme hiring himto

do ny taxes, and gave a presentation in the Hlton on PCH
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and Huntington Beach. He got a room he had all of these
materials and his conputer, and went through this
presentation and descri bed everything on how it works,
conpani es that he had done this for, conpanies that do it
right now, all his background with regard to where he is
accredited in the State of California, Nevada, Florida,
New York, Pennsylvania and that is what -- that is all the
information that | had.

It was basically both verbal and visual docunents
that were provided to ne, nothing in witing.

JUDGE AKIN. Ckay. Could you briefly explain to ne
how he expl ained the transaction to you at that tine.

Just very briefly, howit was. | know --

MR, STEFFI ER:  Yes.

JUDGE AKIN: -- what he eventually did was probably
not the same, but how he explained the transaction.

MR, STEFFIER Yes. And it seens perfectly valid to
me right now That he would buy -- okay. | have an asset
that | have sold and | have sustained capital gains and |
coul d buy an asset that is sustaining capital |osses, fold
my assets frommy capital gains into a conpany, and buy
t hese other assets that are suffering capital |osses, and
| could offset ny capital gains with the |losses fromthis
conpany if | bought these conpani es.

It sounds conpletely valid. | nean, | do sone
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stock trading and | nean, | sell losses to offset ny
gains. | do those kinds of things and it just sounded
very reasonable. | nean, there was nothing that | flagged
that didn't nake any sense, he nmade really good sense out
of it. He showed the nechanisns on the conputer of how it
woul d be done. To ne, it all seened irrational and
reasonabl e.

So basically, once again just in sumary, | would
put ny -- | would buy into this conpany, Lorax, ny assets
would go in that | received as capital gains, he would
t hen purchase for ne conpani es that have paper | osses, and
t hese were supposedly functional conpanies, they were
| earni ng conpanies, they are in on the Internet, you can
find them He was to purchase those, fold theminto the
conpany, and those |osses for that tax here woul d of f set
my capital gains. |t sounded very reasonabl e, perhaps |
was very naive.

JUDGE AKIN: Ckay. And a follow up question on that.
I f | understand the docunentary exhibits correctly, there
was 550,000 that went into Lorax, LLC and that was, your
understanding at the tinme was, for the purchase of the
ot her conpanies that would fold in the | osses.

MR, STEFFIER. That's correct.

JUDGE AKIN. And then there was also a digital 150,000
that was paid to CA Consulting. Can you explain that?
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MR, STEFFIER: Yes. The CA Consulting turned out to
be -- turned out to be Allan Cohen's wfe is named Carol
Ann, so this was sonething -- at the tinme, we had no idea
what this was, it turned out to be his wfe.

So | paid his wife what was supposed to be for
managi ng and operating this conpany, Lorax, at which point
t hey woul d get this conpany, Lorax, and sell it off so
that | could recover ny $550,000 out of that deal. So |
paid himthrough his wife that additional noney, $150, 000.
And again, that was to be spent on nanagi ng the conpany,
Lorax, which was |located in New York, it was the LLC was
opened up in the State of Delaware. But as it turns out,
| thought that was another conpany and as it turns out
that CA Consulting was Al len Cohen, so anot her deception
that | was put under at the tine.

| wasn't paying him | thought | was paying sone
ot her conpany, turns out to be Allan Cohen's w fe.

JUDGE AKIN: Ckay. And | think I only have one | ast
guestion at this point. 1In |looking at the docunentation,
it looks |ike that 550,000 was invested into Lorax in
April of 2014, and the sale of your conpany had occurred
in 2013. Was there any explanation provided by M. Cohen
about how you could purchase this in 2014 and get | osses
in 20137

MR. STEFFI ER: There was no explanation for that. |
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t hought it was for the 2013 taxes, that it was del ayed
until he did all this stuff. That was ny understandi ng,
it was for the 2013 taxes, that's what it was supposed to
be for.
JUDGE AKIN: Ckay. Under st ood.
MR, STEFFI ER  Yes.
JUDGE AKIN: That concludes ny gquestions at this
point. So | think we are now ready.
Unl ess a break is needed, are we doi ng okay?
kay. | think we are now ready to turn it over
to Franchi se Tax Board for their presentation. | believe
it was 20 m nutes, correct?
MR. YADAG That sounds correct, yeah. | should be
qui cker than that.
JUDGE AKIN:  Ckay. You may begin when you are ready.
Thank you.

PRESENTATI ON
MR. YADAO  Good norning. | am Eric Yadao, counse
for Franchi se Tax Board.

Appel I ant has not established that he's entitled
to relief fromthe accuracy-related penalty. Appellant is
an intelligent individual, an engineer, an inventor, and
an owner of patents and nmaterials used in jet and rocket

engi nes.

Kennedy Court Reporters, Inc.
800. 231. 2682

40



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Appel l ant started his own conpany, Hyper-Therm
in the 1990s and as its president, he sold his stock in
t he conpany to Rolls-Royce in 2013. Appellant sought out
ways to avoid tax on the gain when he first met M. Cohen.

Foll owi ng a single neeting, Appellant agreed to
pay M. Cohen $700,000 to prepare his return and to enpl oy
a tax-avoi dance schene, showing on his return an
artificially inflated five and a half mllion dollar basis
in his conpany, or one dollar basis increase for every ten
cents Appellant paid, which would acconplish what
Appel | ant thought to avoid, paying tax on the gain.

Fol |l ow ng audit of Hyper-Thermi s and Appellant's
return, FTB rejected the inflated basis adjustnent and
assessed additional tax of $731,500, which appellant has
conceded. However, due to a resulting substanti al
understatenment of tax, FTB al so inposed a 20 percent
accuracy-rel ated penalty in the anmount of $146, 300, which
is the sole issue on appeal.

Appel lant's argunent is that he reasonably relied
on M Cohen's verbal assurances regarding the legality of
t he schenme, which appellant al so characterizes as being
deceived or a victimof M. Cohen's fraud.

Wil e the accuracy-rel ated penalty may be abated
to the taxpayer can establish his reliance on professional

advi ce was reasonable and in good faith, case | aw that has
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evaluated facts simlar to appellant's supports the
conclusion that the penalty should be sustained here.

In Stobie Creek Investors, the federal court
stated, "It is not reasonable that the taxpayer knew or
shoul d have known that the transaction was too good to be
true, based on all the circunstances, including the
t axpayers educati on, sophistication, business experience,
and purposes for entering into the transaction."

Appel lant is an educated, intelligent, and
sophi sticated busi ness person whose sol e purpose for
entering into the transaction was to avoid tax on the sale
proceeds of his corporation.

In Van Scoten, the US Tax Court stated, "Although
a taxpayer has a duty to use reasonable care in reporting
his tax liability, the pronoter who prepares the
participant's tax return, can be expected to report |arge

tax deductions and credits to show a rel atively | ow anount

of tax due and thereby fulfill prophecies incorporated in
his sales pitch.” It is not surprising M. Cohen prepared
Appellant's return, fulfilling the verbal prom ses he nmade

to Appel |l ant.

The Court in Van Scoten further considered the
t axpayer's allocation that he was deceived by a pronoter
and that the deception should instead be considered the

taxpayer's m stake of fact. The Court stated, "Wether or
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not petitioners had a m stake of fact does not alter our
conclusion that petitioners' action in relation to their
i nvestnent and the tax clainms were objectively
unreasonable. Petitioners' failure to investigate
further, beyond what was nade available to them was not
an objectively reasonabl e course of action.”

Li ke Van Scoten, Appellant has provided audio
recordi ngs of cal endar year 2018 -- pardon ne. Appell ant
did not conduct any investigation or seek an objective
opi nion regarding M. Cohen's prom ses. He sinply
accepted the anounts reported on his return.

Vi ewi ng Appel | ant under Van Scoten supports that
as reliance, solely on any verbal prom ses made by
M. Cohen was objectively unreasonabl e.

To further support his position Appellant has
provi ded audi o recordi ng of cal endar year 2018
conversations between hinself and M. Cohen where
Appel I ant, then undergoing the FTB audit, repeatedly asks
M. Cohen for substantiation of his promses. The Ofice
of Tax Appeal s has provided transcripts of those
recor di ngs.

Appel | ant nakes two statenents during those
conversations that are further telling of the absence of
reasonabl e cause and good faith. Appellant states, "I

just opened up ny taxes for the first tinme two weeks ago
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from2013. | never |ooked at ny taxes." That is Exhibit
16B, part 1, page 3, lines 9 through 11. And | offer that
for the purpose that taxpayers are responsible for the
contents of their return and therefore his reliance on the
contents sinply wthout even reviewing it is not
reasonabl e.

Appel l ant continues in that sane exhibit, page
13, lines 20 and 21, "I wished I'd consulted nmy daughter.
My daughter becane an accountant." Appellant has attested
that his daughter was an accountant at the tinme, but that
shows the reasonabl eness of -- during the transaction that
he shoul d have consulted for a second opi nion.

I n Neonatol ogy Associ ates v. Conm ssioner, the
Court entertained the taxpayer's argunent that they relied
on their tax professional to escape the accuracy-rel ated
penalty. The Court stated, "The reliance itself nust be
obj ectively reasonable in the sense that the taxpayer
supplied the professional with all the necessary
information to assess the tax matter, and that the
prof essi onal hinself does not suffer fromthe conflict of
interest." The Court concluded that taxpayers could
prevail on a reliance on professional defense because the
certified public accountants that prepared the taxpayers
returns in fact received royalties to endorse the tax

avoi dance program
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Here Appellant paid his fee totaling $700, 000,
550 of that was tax year 2014 to incorporate the effects
of the schene into Appellant's 2013 return. M. Cohen
suffered froman obvious conflict of interest that would
have pronpted a taxpayer acting in good faith to seek a
second opi ni on.

An additional key fact that your panel should
consider is the declaration Ms. Shohat, provided by
Appel l ant, who attested that the accountants at
Rol | s- Royce offered to prepare repellents return for
10, 000, but M. Steffier declined because he believed that
anpunt was overly excessive. However, he was quickly
per suaded by M. Cohen to pay a total of $700,000 with
nothing in witing. He has attested earlier that there
was a witing, but doesn't have it anynore. That is a new
argunent, that is not evidence, and it hasn't been made
previously. You can see our Exhibit |I wherein he states
he had nothing in witing and that is the Protest Position
Letter.

Also not in witing are the risks Appellant would
assune in the transaction. The Court in Neonat ol ogy
further stated, "Wen a taxpayer is presented wth what
woul d appear to be a fabul ous opportunity to avoid tax
obl i gations, he should recogni ze that he proceeds at his

own peril. As highly educated professionals the
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i ndi vi dual taxpayers should have recognized that it was
not |ikely by conplex manipul ation they can obtain |arge
deductions for their corporations and tax free inconme for
t hensel ves. Moreover, they shoul d have been apprehensive
when they exam ne the schene, for experience shows that
when sonet hi ng seens too good to be true that probably is
t he case."

Taki ng together Appellant's reliance solely on
verbal prom ses of M. Cohen, who stood to profit fromthe
arrangenent, and Appellant's failure to seek a qualified
and obj ective second opinion, |leads to the concl usion that
his reliance was objectively unreasonable, not in good
faith, and does not support relief fromthe
accuracy-rel ated penalty. A one day neeting, $750, 000,
nothing in witing. Appellant's notivation was tax
savi ngs and not the proper application for tax | aw.
| nstead of reasonable reliance and good faith, the | aw
supports the conclusion that Appellant proceeded at his
own peril in a transaction too good to be true.

For these reasons, FTB respectively requests that
you sustain the penalty. And |I'm happy to answer any
guesti ons you have.

JUDGE AKIN. Ckay. Thank you, M. Yadao. Let ne turn
to my panel to see if they have any questi ons.

Judge Gast?
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JUDGE GAST: | have a brief question for M. Yadao.

Is there any law in the area around fraud for
abating the accuracy-rel ated penalty?

MR. YADAG W cited to -- was it -- pardon ne. In
Van Scoten, they nade the argunent that they were deceived
|"mnot sure if they use the word "fraud."

JUDGE GAST: (kay.

MR. YADAC | would just add that | have cited to
these in our pleadings as well, so if you need the
citation for those they are contained therein.

And then just one additional comment. Appell ant
found our comment "head in the sand" offensive and that
was actually a citation to case |aw as wel|.

JUDGE GAST: kay. Thank you. No further questions.

JUDGE AKIN. Ckay. Judge Hosey, did you have any
guestions for Franchi se Tax Board?

JUDGE HOSEY: No questions. Thank you for your
present ati on.

JUDGE AKIN. Ckay. And | don't have any questions, so
| think at this point we are ready for Appellant's
rebuttal or cl osing.

You have ten m nutes and can respond to anything
you would like to address or respond.

CLOSI NG STATEMENT
MR STEFFIER | would like to respond to sone of
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these things. Once again, ny daughter was a student at
the time this happened, so | didn't -- wasn't about to
consult a student in her second year of school or third
year.

Two, yes, |'man engineer and | have expertise in
an area of jet engines and rocket engines. |'mnot an
accountant, two totally conpletely different disciplines.
| have no expertise in that.

Il wll coment, the comment where "too good to be
true," perhaps you are right, Eric. Maybe it was too good
to be true, but I was absolutely convinced by this guy's
presentation, which didn't take place just in one day by
the way, it was a series of discussions, only once in
person whi ch took place over the course of two days.

Once again, | probably could have gotten out of
this by signing an 10U. | was told by ny | awer, George
Straggas, that he saw what was going on here. And should
| have -- would | have signed that docunent for Allan
Cohen? May have put sone |level of this to rest, probably
not, but perhaps it could have. | refused to sign it
because | felt that that's not -- | wasn't into this to
avoi d paying taxes, seeing this as a too good to be true
scheme. [|I'ma fraud of this schene and as an honest
i ndividual, | refused to sign this docunent.

And |'m about to pay this penalty if | have to,
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but at |least | have a conscience heart of doing it. |
didn't sign the docunent knowing that this was all part of
a schene that Allan Cohen cane up with after as a

different story than he presented to ne originally.

And once again, |I'man engineer, |'mnot an
accountant, | don't open up ny taxes, |'ve stated that,
that |1've never opened up. | actually should have brought
sone as evidence fromdating back 15 years ago. | don't
open themup, | don't reviewit, | don't go out for a
second opi nion for sonmebody doing ny taxes, | don't often

do that when | go to a physician to see a doctor, and |
certainly don't do that when | hire a lawer. So | trust
a professional, especially a |licensed professional to be
professional and ethical. | don't go in distrusting
sonebody right off the bat.

So once again, what | was presented early on, the
schene sounded reasonable and legiti mate, whereby
conpani es would be folding in and capital gains would be
reduced by capital |osses fromthese other assets. It
seened reasonable to believe, | got intoit, | didn't know
| was paying this guy to line his pockets.

So once again, | honestly believe | ama victim
Well, | ama victimof a fraud that cost ne nearly a
mllion dollars that | put in his pocket. That is all

have to say, | have nothing el se.
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JUDGE AKIN:  Thank you.

MR. STEFFI ER:  Thank you.

JUDGE AKIN: Let ne just turn to ny panel to see if
there's any final questions fromthe panel before we wap
up the hearing today.

Judge Gast?

JUDGE GAST: No questions fromne. Thank you both for
your presentations.

JUDGE AKIN.  And Judge Hosey?

JUDGE HOSEY: No questions for ne. Thank you,
everyone.

JUDGE AKIN: | also do not have any additional
guestions. So | think we are about ready to concl ude.

Before | do, | wanted to check wwth M Yadao, did
you fell a need for a post-hearing brief to address the
testimony from Ms. Shohat ?

MR. YADAC No, but thank you for the opportunity.

JUDGE AKIN: Thank you. So since there is no need for
any post-hearing briefing what I will do here is close the
record. So before | do that, | want to thank both parties
for making it here today. | do knowit's been a |ong
process, so | do appreciate both parties being here and
provi ding the argunent and testinony.

The panel of Adm nistrative Law Judges w Il neet

and deci de the case based upon the argunments and evi dence
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inthe record. W wll issue our witten decision 100
days fromtoday the case is submtted and the record is
now cl osed.

(Proceedi ngs concluded at 10:51 a.m)
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       1            Cerritos, California; Tuesday, July 11, 2023

       2                             9:30 a.m.

       3   

       4   

       5         JUDGE AKIN:  We are opening the record of Appeal of

       6     Steffier, OTA Case Number 20076326.  This matter is being

       7     held before the Office of Tax Appeals.  Today's date is

       8     July 11th, 2023 and the time is approximately 9:33 a.m.

       9              Again, my name is Cheryl Akin.  I am the lead

      10     Administrative Law Judge for this appeal.  With me today

      11     are Administrative Law Judges Kenneth Gast and Sara Hosey.

      12              As a reminder, the Office of Tax Appeals is not a

      13     court, it is an independent appeals body.  The office is

      14     staffed by tax experts and is independent of the State's

      15     taxing agencies.

      16              With that, let me please have the parties

      17     introduce themselves for the record, including the witness

      18     as well, please.

      19         MR. STEFFIER:  My name is Wayne Steffier, I'm the

      20     appellant.

      21         MS. SHOHAT:  Sandra Shohat, witness.

      22         MR. YADAO:  Eric Yadao for Franchise Tax Board.

      23         JUDGE AKIN:  Okay.  As confirmed at the prior

      24     prehearing conferences and in my minutes and orders

      25     following the conferences, the issue to be decided in
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       1     today's appeal is whether the accuracy-related penalty

       2     imposed for the 2013 tax year should be abated.

       3              Is this consistent with the parties'

       4     understanding of the issue to be decided in this appeal?

       5     Let me start with Appellant, Mr. Steffier.

       6         MR. STEFFIER:  Yes.

       7         JUDGE AKIN:  Okay.  And Franchise Tax Board?

       8         MR. YADAO:  FTB agrees.

       9         JUDGE AKIN:  With that, let's move on to the evidence

      10     in this appeal.  I'd like to start with Appellant's

      11     exhibits.  As noted my in prior prehearing conference

      12     minutes and orders, Appellant has submitted 19 exhibits

      13     which have been labeled Appellant's Exhibits 1 through 19.

      14              Franchise Tax Board indicated that it does not

      15     have any objections to Appellant's Exhibits 1 through 19.

      16              Mr. Yadao, is that still correct?  No objections?

      17         MR. YADAO:  No objections.

      18         JUDGE AKIN:  Okay.  Thank you.  Appellant's Exhibits

      19     1-19 are now admitted into the evidentiary record.

      20              (Appellant's Exhibits 1-19 were received in

      21              evidence by the Administrative Law Judge.)

      22         JUDGE AKIN:  That brings me to Franchise Tax Board's

      23     exhibits.  Franchise Tax Board has submitted 10 exhibits

      24     which have been labeled as Franchise Tax Board's Exhibits

      25     A through J.  These exhibits were submitted by Franchise
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       1     Tax Board prior to the prehearing conferences.

       2              Mr. Steffier, I asked that the exhibits please be

       3     reviewed and asked you to indicate in writing whether

       4     there were any objections to the admission of those

       5     exhibits.

       6         MR. STEFFIER:  And there were not.

       7         JUDGE AKIN:  Okay.  I was just going to verify that

       8     that was the case.

       9              Okay.  No objection to Franchise Tax Board's

      10     Exhibits A through J as such, Franchise Tax Board's

      11     Exhibits A through J are now admitted into the evidentiary

      12     record.

      13              (Department's Exhibits A-J were received in

      14               evidence by the Administrative Law Judge.)

      15         JUDGE AKIN:  Okay.  Next I would quickly like to go

      16     over the witnesses.  I understand, Mr. Steffier, that you

      17     have a witness with you today.

      18         MR. STEFFIER:  Yes.

      19         JUDGE AKIN:  Did Franchise Tax Board have any

      20     objections to Ms. Shohat providing witness testimony

      21     today?

      22         MR. YADAO:  We didn't have notice that Ms. Shohat was

      23     appearing, so we would offer an objection for any

      24     testimony she offers outside of her declaration or any of

      25     those that she was not a precipitate witness.
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       1         JUDGE AKIN:  Okay.  Noted.  Would it be helpful if we

       2     offered you an opportunity to provide a post-hearing brief

       3     if necessary to address anything?

       4         MR. YADAO:  That would be fantastic.  Thank you.

       5         JUDGE AKIN:  Okay.  I will check with you at the end

       6     of the hearing to see if we believe that is necessary.

       7         MR. YADAO:  Very good.  Thank you.

       8         JUDGE AKIN:  Okay.  Thank you.

       9              All right.  And I also wanted to quickly check,

      10     Mr. Steffier, were you planning to provide witness

      11     testimony or argument only today?

      12         MR. STEFFIER:  I don't understand the question.

      13         JUDGE AKIN:  Okay.  Just to explain, if you are

      14     providing argument only you are not sworn in and that

      15     means that any of the statements you make are considered

      16     argument only.  For example, if the issue were whether a

      17     light was red when you went through the intersection --

      18         MR. STEFFIER:  I would like to be sworn in.

      19         JUDGE AKIN:  Okay.  Perfect.  I what I can do is swear

      20     you in at the beginning of your presentation, and any

      21     factual statements you make can be considered by the panel

      22     as evidence.

      23         MR. STEFFIER:  I do have a question.

      24         JUDGE AKIN:  Sure.

      25         MR. STEFFIER:  You know, I did file the proper
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       1     documents uploaded on OTA website regarding my witness,

       2     Sandra, so I don't understand why she's not able to be a

       3     witness.

       4         JUDGE AKIN:  Okay.  Could you move your microphone a

       5     little closer when you speak?

       6         MR. STEFFIER:  I'm sorry.  Yes.

       7         JUDGE AKIN:  Interesting.  The file as well and the

       8     only thing I saw was your confirmation of the attendance

       9     at the hearing, so maybe there is a technical issue with

      10     how it was uploaded.  I can have our staff look into it.

      11         MR. STEFFIER:  Yes.  You know, I did it about four

      12     different times throughout this past year and I believe

      13     she and Robert Hammond were on the latest witness

      14     disclosure.

      15         JUDGE AKIN:  Understood.  We are allowing her to

      16     testify as a witness, so anything she says will be

      17     considered by the panel.  It is just because Franchise Tax

      18     Board was not necessarily aware that she would be

      19     testifying, they would like the opportunity to brief it,

      20     if needed, but I'll check with Mr Yadao at the conclusion

      21     of the hearing for that.

      22         MR. STEFFIER:  Thank you.

      23         JUDGE AKIN:  Yeah.  And I'm sorry for the

      24     misunderstanding on that, but we will allow her testimony

      25     and consider it in today's hearing.
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       1         MR. STEFFIER:  Thank you.

       2         JUDGE AKIN:  Okay.  All right.  Finally, before we get

       3     to the parties' presentations, I would like to quickly go

       4     over the time estimates and the order of the proceedings

       5     today.

       6              Noted in my minutes and orders, Appellant will

       7     present first and we will have approximately 60 minutes

       8     for his presentation, including the witness testimony.

       9     Following Appellant's presentation, the panel of

      10     Administrative Law Judges and Franchise Tax Board will

      11     also be permitted to ask any questions they have of the

      12     witnesses.

      13              After that, Franchise Tax Board will make their

      14     presentation and I believe they have asked for 20 minutes.

      15     After which I will turn it over to my panel to ask any

      16     questions they may have a Franchise Tax Board, and then

      17     following any questions, Appellant will have an additional

      18     10 minutes for a rebuttal or closing statement.

      19              Any final questions before we proceed with the

      20     hearing?

      21         MR. STEFFIER:  No.

      22         JUDGE AKIN:  Good.  Mr Steffier, were you planning on

      23     presenting first?  Or were you going to have your witness

      24     testify first?  Just so I know who to turn it over to.

      25         MR. STEFFIER:  Is probably best to start with the
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       1     witness because that basically kicks off the whole issue

       2     that I have.

       3         JUDGE AKIN:  Okay.  That works for me.

       4         MR. STEFFIER:  You might as well just read what you

       5     did.

       6         JUDGE AKIN:  With that I think we're ready to begin,

       7     before we do I just need to swear you in.

       8         MS. SHOHAT:  Okay.

       9         JUDGE AKIN:  Can you please raise your right hand?

      10   

      11                             S. SHOHAT,

      12     Produced as a witness, and having been first duly sworn by

      13     The Administrative Law Judge, was examined and testified

      14     as follows:

      15         JUDGE AKIN:  Thank you.  As a reminder, you have a

      16     total of one hour and you may begin.

      17   

      18                            PRESENTATION

      19         MS. SHOHAT:  Okay.  I just came to testify because I

      20     have first hand knowledge of the CPA that my brother and

      21     his partner hired during the sale of their company.  And I

      22     did, I would say, 85 percent of the due diligence

      23     researching the CPA, his background, his clients.  I think

      24     I did everything except run a credit check on him.

      25              So the CPA, Allan Cohen, was referred by a
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       1     successful real estate entrepreneur in Philadelphia who I

       2     knew from 45 years ago, and he was a client.

       3         JUDGE AKIN:  I'm sorry to interrupt.  Can I just have

       4     you move the microphone just a little closer to you?

       5         MS. SHOHAT:  Sure.

       6         THE COURT REPORTER:  May I please have the witness's

       7     first and last name spelling?

       8         MS. SHOHAT:  Sure.  Sandra -- S-A-N-D-R-A, Shohat --

       9     S-H-O-H-A-T.

      10         THE COURT REPORTER:  Thank you.

      11         JUDGE AKIN:  Thank you.  You may continue.  Sorry

      12     about that.

      13         MS. SHOHAT:  Okay.  The CPA that was referred by a

      14     friend that I knew from 40 years ago, successful person,

      15     he referred Allan Cohen to my ex-husband, to me, which I

      16     referred to my brother.  And I did a Google search, found

      17     out he was a CPA since the 1960s.  I met with a few of his

      18     clients in Philadelphia that had many businesses, I looked

      19     up those businesses.  Allan Cohen was a CFO for several

      20     businesses.

      21              You know, no indications that this person did not

      22     know what he was doing.  He was a professional, he was a

      23     CPA for years, he had great clients, he still does.  He is

      24     still in practice.

      25              In 2014 I ran through the New York Disciplinary
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       1     Board if he had any discipline.  No disciplinary record

       2     for 50 years.  He had no lawsuits against him.  There was

       3     nothing more that would say that this guy was shady or

       4     providing tax-avoidant schemes.  They were shelters, all

       5     legit, his spiel, his partners, his businesses, all seemed

       6     legit, and they are still ongoing.

       7              So he took my word for it and --

       8         MR. STEFFIER:  Incidentally, Sandra was a contract

       9     administrator for Hyper-Therm, so she was an employee.

      10         MS. SHOHAT:  I actually was instrumental in starting

      11     the business with the cash investment 35 years ago.  So

      12     from the start and the end, but I had left for some time

      13     -- left for some time in between as well.

      14              Anyway, as far as I see the scope of due

      15     diligence, prudence -- did he do due diligence?  I mean,

      16     the issue here is the penalty and abatement of the penalty

      17     based on two factors, reasonableness, ordinary business

      18     standard which would be an ordinary business standard is

      19     not really defined by the Franchise Tax Board.  It is very

      20     broad, it is very vague, there are no examples of ordinary

      21     business care.

      22              So basically, ordinary business care would

      23     suggest that the McDonald's cashier exercise ordinary

      24     business care paying her bills on time, it would also mean

      25     that a dentist use ordinary business care when paying his
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       1     bills and taxes on time.  So there is no heightened

       2     standard of care for an individual.

       3              And I know that this is the first go around that

       4     Mr. Steffier has ever sold a business.  He is not a tax

       5     attorney or had no tax knowledge.  For the whole 40 years

       6     he was in business, he had a CPA do all his tax business,

       7     he ever made an individual investment on his own without

       8     an attorney.  Yes, he is an engineer and that is what he

       9     knows, he knows engineering.

      10              So ordinary business care, I don't know about.

      11     Due diligence I do know about firsthand.  I met with these

      12     shareholders of various companies and the CPA prior to him

      13     hiring him.  So that is basically my testimony.

      14         MR. STEFFIER:  Well, I am going to --

      15         JUDGE AKIN:  And may I interject?

      16         MR. STEFFIER:  Yes.

      17         JUDGE AKIN:  Before I turn it over to, Mr. Steffier,

      18     does that include Ms. Shohat's testimony?

      19         MR. STEFFIER:  I think so.

      20         JUDGE AKIN:  Let me -- just so we don't lose track of

      21     where we're at.  Let me allow Franchise Tax Board and my

      22     panel to ask any questions they may have of her.

      23         MR. STEFFIER:  Absolutely.

      24         JUDGE AKIN:  Mr. Yadao, did you have any questions for

      25     Ms. Shohat?
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       1         MR. YADAO:  I have no questions at this time.  Thank

       2     you.

       3         JUDGE AKIN:  Okay.  Thank you.  And let me turn to my

       4     panel.

       5              Judge Gast, any questions for Ms. Shohat?

       6         JUDGE GAST:  I do not have any questions at this time.

       7     Thank you.

       8         JUDGE AKIN:  And Judge Hosey, any questions?

       9         JUDGE HOSEY:  No questions.  Thank you for your

      10     testimony.

      11         JUDGE AKIN:  Okay.  Let me just swear you in before

      12     you begin.

      13         MR. STEFFIER:  Yes.

      14         JUDGE AKIN:  So if you could raise your right hand.

      15                            W. STEFFIER,

      16     Produced as a witness, and having been first duly sworn by

      17     The Administrative Law Judge, was examined and testified

      18     as follows:

      19         JUDGE AKIN:  Okay.  Thank you.  You may begin.

      20         MR. STEFFIER:  Okay.  So I'm going to do it by -- it's

      21     been a long time -- I have written a number of letters

      22     both to Adena Mora back in 2017 or '18.  I just want to go

      23     over some of the statement of facts from early on as it

      24     moves forward.  So I am going to be reading a lot of this,

      25     I don't know what has been read.
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       1         JUDGE AKIN:  Quick reminder.  That's fine, you can

       2     read.  Move the microphone just a little closer.

       3         MR. STEFFIER:  Yes.  Thank you.

       4         JUDGE AKIN:  And then when we read there's a tendency

       5     to read fast.

       6         MR. STEFFIER:  I will read slowly.

       7         JUDGE AKIN:  Yes, try to pace yourself and read slowly

       8     for our stenographer.  Thank you.

       9         MR. STEFFIER:  Yes.  The history.  So in April 2013 I

      10     sold my company, Hyper-Therm High-Temperature Composites,

      11     to Rolls-Royce North America.  Rolls-Royce took the --

      12     elected the 338(h)(10) election for taxes, for their tax

      13     purposes and following the sale I own 45 percent of the

      14     company.

      15              My accountant of 20 some-odd years -- 22 years at

      16     least that long, Cheryl Collins, felt unqualified to

      17     handle both our corporate and personal tax returns for the

      18     first time due to the complexities of the 338(h)(10).  As

      19     such, I was referred to a local corporate accounting law

      20     firm in Irvine, Wertz & Company, directly -- who was

      21     directed by Rolls-Royce to do our corporate returns upon

      22     the sale that year in 2013.  They did the corporate tax

      23     documents for that year during the transition.

      24              So for my personal taxes, I was referred to an

      25     accountant.  So basically, this company, Wertz, was
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       1     willing to do my taxes, but they wanted $9000 upfront for

       2     the retainer and then they thought it was going to be

       3     about $12,000 to do the taxes.  I thought that was

       4     extremely excessive since I probably never paid more than

       5     $500 to do my personal taxes, and other than the

       6     338(h)(10) which gave additional complexity to my personal

       7     taxes, I thought it was really kind of excessive to want

       8     to charge me about $12,000 and it was open-ended, by the

       9     way.  They could not commit on the exact price.

      10              So what we did is I consulted other people, as

      11     well as Sandra, to find me in accountant who is capable of

      12     handling mergers and acquisitions, that have done this

      13     before for other companies that have been sold and bought,

      14     and in particular, one that was very familiar with the

      15     338(h)(10) election.

      16              So once again, Sandra did her -- she contacted

      17     people that she knew back east that had various companies,

      18     one of which was David Callen who was a very successful

      19     real estate corporate guy that had -- I don't know --

      20     nearly a dozen different companies.  Allan Cohen was on

      21     his both board and as a CFO for a variety of these

      22     companies.

      23              So anyway, so Sandra did her research on this guy

      24     we said, "Okay.  Sounds pretty good.  He's an older guy

      25     it's got a lot of experience."  We expressed an interest
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       1     in possibly hiring him to do my taxes.  He was receptive,

       2     he was from New York City, he was able to practice in the

       3     State of New York, Pennsylvania, Florida, Nevada, and

       4     California.  He flew out at his expense back in 2013 to

       5     basically introduce himself and tell us what he could do

       6     for me, with regard to my taxes.

       7              He basically alluded to some mechanisms that he

       8     has used successfully many times before during an

       9     acquisition or a sale, whereby he could save a lot in

      10     taxes by forming a company and folding in various

      11     businesses that he knew of that were for sale, that were

      12     suffering losses.

      13              So I'm going to continue to read just what I have

      14     to be concise about what I'm trying to do here.  So he

      15     flew out to California, I met with him personally to

      16     discuss my tax situation.  Following the day-long meeting,

      17     he gave me confidence to proceed handling my taxes, as

      18     such I hired him to do my fiscal year 2013 taxes.

      19     Although he was often difficult to get ahold of to ask

      20     questions, he was usually late with everything, his tax

      21     preparation work appeared to be very professional.

      22              Sometime in the third quarter of 2016 I received

      23     a letter from the Franchise Tax Board, this was Suzy

      24     Hernandez, regarding my 2013 taxes.  Having no

      25     understanding of the accounting that was done, I passed
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       1     the letter on to the new president of Rolls-Royce to look

       2     into.  Not long after, Franchise Tax Board sent me another

       3     letter requesting support information for my 2013 taxes.

       4              I believe at the time I called Suzy Hernandez,

       5     who was the contact for Franchise Tax Board at the time,

       6     to find out what this was all about.  I explained that I

       7     didn't do my taxes, nor did I understand how to interpret

       8     them to provide any relevant answers to her.  I requested

       9     that she speak directly to my accountant, Allan Cohen,

      10     since he did my taxes.  She stated, in order to do so I

      11     would need to appoint him as power of attorney which I

      12     did.  I agreed and Suzy emailed me or directed me to the

      13     Franchise Tax Board website to obtain the POA form to

      14     appoint Alan Cohen the authority to discuss my taxes with

      15     them -- excuse me.

      16              Throughout the 2017 year, I contacted Allan Cohen

      17     a number of times, at least six to eight times, to get

      18     status on handling my Franchise Tax Board matter.  He

      19     assured me that he was taking care of it and was waiting

      20     for additional information from some investments that I

      21     made, but gave me absolute confidence at the time that it

      22     would be completed soon.

      23              I asked on several followup phone calls and text

      24     messages and e-mail messages about the FTB requests and if

      25     he could send me a copy for my records.  He always agreed
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       1     to do so, but never followed through to send me anything.

       2     Because he and his wife were in their late 70s, early 80s

       3     they both apparently suffered from a number of medical

       4     issues, this is what I understand from Allan Cohen.  So he

       5     was often either at the doctor's or in the hospital for

       6     some medical complication that he claimed to have had.

       7              As such, he would often fail to follow through

       8     with me on nearly everything that I requested from him.

       9     However, I gave him the benefit of the doubt, not

      10     responding due to his unfortunate circumstances, I didn't

      11     feel -- I felt awkward, you know, being much younger than

      12     him, and that he was a professional in his profession.  I

      13     didn't want to nag him, so I didn't want to seem like I

      14     was a nuisance, but it got to that point where I had a be.

      15              However, in December of 2017 after learning a

      16     notice of proposed assessment from FTB that Allan Cohen

      17     never provided any information requested by FTB to

      18     straighten out my tax situation, I immediately called Suzy

      19     Hernandez just after Christmas and the New Year holiday to

      20     find out what was going on.  I was informed by her

      21     supervisor that FTB sent several mailed letter requests to

      22     Allan Cohen throughout the year 2017 regarding my matter,

      23     and he never responded to them.

      24              Suzy Hernandez informed me that the only response

      25     she received from Allan Cohen was a request for an
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       1     extension at some point in early 2017.  Because I granted

       2     Allan Cohen POA, I was never informed or copied on any of

       3     the correspondences coming from the Franchise Tax Board

       4     during 2017 that we're taking place between the Franchise

       5     Tax Board and Allan Cohen.

       6              I only learned on January 8th, 2018 that these

       7     letters were provided to Allan, with the first being sent

       8     to him back in October of 2016, so I was completely

       9     unaware of what was going on.

      10              I immediately contacted Allan Cohen by telephone

      11     to express my anger and disbelief over his careless lack

      12     of attention and breach of duty regarding his handling of

      13     my matter.  Never able to get contact on the first try, I

      14     left several messages, each with increasing tone of

      15     frustration.  In lieu of calling back, he would often text

      16     me stating that he or his wife was either at the doctor's

      17     office, or in the hospital, and that he would get back to

      18     me shortly.  At this point, I wondered if he was

      19     intentionally avoiding me, knowing that perhaps he had

      20     ever put any effort to this matter that he promised.

      21              Those times where the finally did call back, he

      22     would tell me that he was working on it, and had the

      23     situation under control.  I emailed him a scanned copy of

      24     the FTB Notice of Proposed Assessment and demanded he give

      25     it immediate attention, as I need to respond to the
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       1     assessment no later than February 6th of 2018.

       2              For over a two-week period I pressured Allan

       3     daily by phone, text, and e-mail to send a response letter

       4     to FTB, but he kept insisting that he will have all the

       5     information that was requested and submitted before that

       6     time.  At this point, I made it perfectly clear that

       7     regardless of his insistence to delay and promise, I

       8     demanded that he send the response letter to Franchise Tax

       9     Board immediately and I threatened him to take legal

      10     action against him for any further delay on the matter.

      11              After giving Allan Cohen five days to scribe a

      12     response letter and not receiving anything from him, I've

      13     decided to write this letter myself, fearing that Allan

      14     Cohen may indeed fail me once again.  Armed with the

      15     threat of legal action is now my hope that Allan would

      16     provide answers to questions asked by the Franchise Tax

      17     Board and to me to finally put this matter to rest.

      18              On Friday, January 12th Allan contacted me and

      19     said he will be flying out the week to meet me in person

      20     to discuss how his plans -- on how to clear up all the

      21     confusion surrounding my 2013 taxes.  This at least gave

      22     me some sense that he was finally taking the matter a

      23     little bit more seriously.

      24              On January 17th, 2018 he came from New York to

      25     Huntington Beach to meet with me to discuss my taxes and
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       1     to return much of my old support documentation from prior

       2     years taxes that he had prepared for me.  For the first

       3     time we reviewed my taxes from 2013 through 2016.  In

       4     doing so, we discovered an error on my 2016 taxes which

       5     required an amendment.  Allan informed me that he was

       6     still in the process of the locating and assembling the

       7     necessary support documentation for the Franchise Tax

       8     Board on my 2013 taxes.

       9              He again told me that this -- that his long delay

      10     in providing the requested information is both that he and

      11     his wife had been suffering a number of medical problems

      12     which set him back, that's his claim.  After spending

      13     several hours discussing my tax matters with Mr. Cohen, I

      14     think he also suffers from some sort of memory loss, as he

      15     seems to forget many details that we discussed and agreed

      16     to prior.

      17              However, he again assured me that he had or was

      18     able to obtain all the necessary support documentation for

      19     the Franchise Tax Board that was requested and would be

      20     providing a package to the Franchise Tax Board before the

      21     response deadline of February 6th.  However, not knowing

      22     if he -- if and when he will be submitting the information

      23     to the Franchise Tax Board and not knowing whether I need

      24     to seek legal action against him, I submitted a letter in

      25     response to the Notice of Assessment sent to me on
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       1     December 8th of 2017.  As such, I requested a 90-day

       2     extension for Allan to submit all of the requested

       3     information.  Attached is a copy of the protest letter.

       4              So anyway, that is the first part, just a little

       5     bit of background as to what happened early on.  And then

       6     let's see -- excuse me.

       7              So I wrote in -- let's see -- in March of 2020

       8     again, describing that I believe I was a victim of fraud

       9     and that I did not agree -- let's see -- with the

      10     determination of the disposition assessed by the Franchise

      11     Tax Board at that time.  Various things transpired of

      12     which I have exhibits for that made me believe that this

      13     guy was a fraud and that I was a victim of a fraudulent

      14     scheme that he out on me.  And I will go over that a

      15     little more detail of what the details of that was.

      16              At some point -- I'm trying to remember.  I

      17     basically agreed with the Franchise Tax Board immediately

      18     when they basically gave me -- basically said they didn't

      19     accept my response to their demand for paying taxes, I

      20     paid it immediately.  So the money that was owed, nearly

      21     $1,000,000 that was owed to the Franchise Tax Board, Adena

      22     Mora was the person, the hearing officer that I was

      23     dealing with at FTB at the time.  When she said basically,

      24     we can't accept what you got so far, I immediately paid

      25     that month in full, without any further discussion, but
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       1     then said, "Feeling that I am the victim of fraud, I would

       2     like to appeal the penalty."  I paid the interest the

       3     taxes that were due, once again, immediately.

       4              So what had happened is I then hired an attorney.

       5     In my exhibits, if you look 3B it's basically a text

       6     message trail over a number of years since being informed

       7     by the Franchise Tax Board that they're in disagreement

       8     with my prepared taxes by my CPA.  It is a message trail

       9     by text message, showing that he clearly states that what

      10     he had done on my taxes was completely legitimate and

      11     legal, and using generally accepted accounting principles.

      12     I asked for reassurance because it was really at that time

      13     I was fretting the fact that maybe I was a victim of scam

      14     because he wasn't complying with neither the Franchise Tax

      15     Board or myself on any of the demands for supporting

      16     documentation on what he had done on my 2013 taxes.

      17              So basically, what he proposed when we got into

      18     this tax thing was he had this so called accounting scheme

      19     whereby he would open up a company, and he had several

      20     companies, it was three different media learning companies

      21     that were losing money that would fold in, and I would be

      22     50 percent partnership in this company.  I would buy in by

      23     buying out these three additional companies for 550,000

      24     bucks that would go into this company called Lorax that he

      25     had opened up.
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       1              Come to find out, he didn't buy any of these

       2     companies.  In fact, in doing some further background

       3     research on the guy, these companies were owned by him and

       4     he sold them to us or to myself and folded it into this

       5     company called Lorax, whereby my capital gains would be

       6     offset by the capital losses of these companies that he

       7     sold to us.

       8              It seemed like a very valid method of accounting

       9     and he claimed he does all the time and that large -- he

      10     proved them -- basically, he was very encouraging in the

      11     fact he described various big companies that did the same

      12     thing and so I fell victim to that.  I got a -- let me

      13     find it, bear with me, please.  So I did hire an attorney

      14     and Allan Cohen, by the way, was to operate this company

      15     called Lorax, LLC.  Lorax, LLC expired in, I believe it

      16     was 2016, and then magically reappeared when the Franchise

      17     Tax Board was -- they let the LLC lapse -- he let the LLC

      18     lapse without my knowledge, and then it magically

      19     reappeared as a new LLC when the Franchise Tax Board was

      20     involved with corresponding with him.

      21              So let me see, I filed a -- I called the FBI at

      22     some point in 2018 and gave them all the background

      23     information, telling them that I felt I was a victim of

      24     the financial fraud by this guy, Allan Cohen.  I also

      25     filed a complaint with the Securities and Exchange
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       1     Commission, also at about that time.  Those are all in the

       2     exhibits that I provided in these packages.

       3              I had a demand letter from my attorney.  I'm

       4     sorry for the confusion, I have so much information here.

       5         JUDGE AKIN:  Take your time.  And I will note that we

       6     have all of the exhibits on our laptops as well.

       7         MR. STEFFIER:  So back in December of 2019, I hired --

       8     well, in December '18 I was working with a lawyer out of

       9     Newport Beach, George Straggas.  I hired him to look into

      10     Allan Cohen, David Callen, and Scott Williams, who turned

      11     out to be the recipients of my $550,000 that I provided to

      12     Allan to form and purchase -- to form Lorax, LLC and to

      13     purchase the assets that were to be folded into that

      14     investment.

      15              The demand letter reiterated Allan's -- Allan's

      16     claims that he made back in 2013 after the sale of my

      17     business where he claimed to have purchased several

      18     companies on behalf of myself with that money, and

      19     integrated them into the newly formed company Lorax, LLC.

      20     I was supposed to be a 50 percent partner in that company.

      21              So these people that were Allan's partners were

      22     informed that I was a victim of illegal fraudulent scam

      23     where they stole my money and Allan intentionally acted --

      24     I basically stated that he acted criminally by using an

      25     illegal accounting scheme, known as Son of Boss, which we
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       1     discovered after doing further research as to what he --

       2     what appeared that he -- that he apparently had done.  So

       3     I have a demand letter from or I have a package here that

       4     was from my attorney to both Allan Cohen and the

       5     recipients of the money that I provided.

       6              I also -- so George Straggas also hired a private

       7     investigator to look into the background of Allan Cohen

       8     because I was planning on suing Allan Cohen to get my

       9     money back for what we believe was a scheme that he had

      10     got me into.  And the private investigator determined that

      11     Allan Cohen was involved in no less than a dozen different

      12     shell companies that he had opened including one for his

      13     son and one for his wife.  And that it was highly unlikely

      14     I would ever get anything out of him should I sue him

      15     because he's got all his money intertwined in a convoluted

      16     way where it would make it judgment-proof.  That's how he

      17     put it, that he was judgment-proof, so I let that go.

      18              And fortunately, George Straggas was very honest

      19     with me saying, "I can only go so far.  You could continue

      20     to pay me to do this," but he didn't feel I could get

      21     blood from a stone, so to speak from this issue.

      22              So what had happened is in 2018 Allan Cohen came

      23     back to California to discuss my situation.  He assured me

      24     that he was able to straighten out the issue with the

      25     Franchise Tax Board, that he was able to provide all the
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       1     necessary supporting documentation, and the K-1s which I

       2     saw for the first time, by the way, in 2018 for this

       3     company, Lorax.  And we sat for actually it was a day and

       4     a half, at which point I recorded some of the

       5     conversations that we had at that time that are on the

       6     later exhibits in my package here.

       7              And his solution to the problem was for me to

       8     sign a promissory note.  And so that is what flagged the

       9     issue with this possible Son of Boss tax scheme, that he

      10     took money from me claiming it and I just learned then

      11     when we looked at what he had done on the Lorax K-1s and

      12     my taxes, claiming that the money I provided him was for

      13     services.  It wasn't to be for services, it was for

      14     purchasing assets in learning media -- three learning

      15     media companies that were to be brought into the company

      16     Lorax.

      17              So he comes with this package -- this document

      18     calling it a Subscription Agreement and I read through it

      19     and I'm, "Allan, this is nothing more than an IOU."  And

      20     he goes, "Well, this is how it's done," I said, "Allan

      21     this is not what -- this is not what we agreed to.  I

      22     wasn't getting into something where I'm owing you -- you

      23     take money out and I owe it back later.  You were to buy

      24     assets in various companies and put it into this company

      25     that I own fifty percent of, Lorax, LLC."
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       1              And he insisted that you to sign this order for

       2     this thing to go away and I refused to sign because

       3     immediately I thought, you know this is not what I agreed

       4     to, this is not what I understood -- clearly understood to

       5     be what he was getting me into when he did my taxes in

       6     order to help save on my capital gains.  And as it turns

       7     out, this was the scheme he was playing and I think that's

       8     the reason why he flew out to California to handle my

       9     matter with the Franchise Tax Board, only to get me -- to

      10     attempt to get me to sign this IOU document that he felt

      11     would clear out the entire situation.

      12              Well, I refused to sign it, knowing that perhaps

      13     it would clear up the situation, but that's not what I

      14     agreed -- that's not what our deal was all about, so I

      15     didn't do it.  The situation rode out to this point right

      16     now where I'm appealing.  I agree with the fee, I agree

      17     that I've been a victim of fraud by my accountant.

      18              With that, I paid my taxes and I just, you know,

      19     I'm contesting the penalty because I feel in all honesty

      20     that I am a victim of financial fraud by this guy.  And he

      21     was extremely good at doing it, he was extremely

      22     convincing, very charismatic, he seemed very professional.

      23     He provided lots of supporting documentation on himself,

      24     he had a heck of a resume.  He got his CPA license in

      25     1966, so he's been doing this for a long time.
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       1              So I guess I would just like to maybe summarize a

       2     couple of things that I just jotted down.  Again, I also

       3     contacted the FBI -- just to back up -- in 2018, the FBI

       4     -- and you have that documentation, it's in my exhibits.

       5     I was told by the FBI that they couldn't do anything three

       6     years after the fact being a victim of fraud in a matter

       7     like what I was experiencing here, so with that the FBI

       8     case didn't go any further than a conversation the agent

       9     on the telephone.

      10              So with that I went and contacted the Security

      11     and Exchange Commission.  I raised a complaint with them,

      12     filled out all the documents online, provided them a

      13     letter stating the statement of facts and the history of

      14     what happened to file against Allan Cohen, claiming to be

      15     a victim of fraud.

      16              So just to summarize a couple points that I would

      17     like to make.  So I've always I've been filing taxes since

      18     the late 70s and I've always filed my federal and state

      19     taxes on time and never once, never once late in the past

      20     46 years.  I have never had any discrepancy on a federal

      21     or state tax that was in my favor and I've often, if there

      22     was any confusion, I would often overpay with the intent

      23     of getting a refund when it was due back.  So I would

      24     never short-pay, I was never owed anything that I didn't

      25     pay on time.
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       1              My tax history and my history as a whole, my tax

       2     history, my criminal history, I don't have a single

       3     blemish.  I never got a moving violation, driving a car in

       4     nearly 50 years of driving a vehicle, so I've never even

       5     gotten a ticket other than a parking ticket.

       6              My failure to pay was due to what I believe was

       7     reasonable cause and not willful neglect.  I believe I was

       8     misguided, I was lied to and I was defrauded by my CPA

       9     accountant.

      10              With that, I request a penalty relief.  We did

      11     some research more recently that California is now looking

      12     into the possibility of giving up first time abatement to

      13     a penalty with reasonable cause, whereby there wouldn't be

      14     any willful neglect in doing the taxes.  This is the first

      15     time I've ever owned a business and it's the first time

      16     I've ever sold a business.  I was completely unfamiliar

      17     and I still am unfamiliar with the 338(h)(10) complexity

      18     in doing taxes where the company bought us out, recaptures

      19     losses from my company, and somehow passes that on to us

      20     as the seller, but they recapture it in a funny way.

      21              Franchise Tax Board had made some comments in

      22     their arguments against me.  I guess from statements that

      23     I made on the recordings regarding that I mentioned my

      24     daughter, who is now a CPA, where they come out and say,

      25     "Well why didn't I consult my daughter?"  Well my daughter
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       1     -- my daughter was a student, she didn't graduate until

       2     the summer of 2016 from Cal State Fullerton, so she was a

       3     student at the time back in 2013 and up to that point, so

       4     I couldn't consult her.

       5              And the other comment that they made, it was kind

       6     of a very condescending comment, I must say, that I had my

       7     head in the sand.  I am not an accountant.  And I'll be

       8     honest with you, I never even balance my checkbook, so I

       9     can't balance my checkbook.  Yes, I'm an engineer.  I can

      10     invent things and I know how flying devices and machines

      11     work, but I don't do accounting, nor do I claim that I can

      12     do such things, so I don't do that.

      13              And I've never opened up -- I've got 20 years --

      14     well, maybe 15 years worth of tax returns that I received

      15     from Cheryl Collins, my long term accountant, when she was

      16     finished with the taxes she mailed me the envelope with my

      17     taxes in them, they are still unopened at my filing

      18     cabinet.  So I don't open up my taxes to scrutinize what

      19     was done on my taxes, so it's not something I normally

      20     did.  I trust that my accountant had done a proper job and

      21     that I'd mail in whatever is owed and I assume that

      22     everything is correct and fair.

      23              With that, there's not much more that I can say,

      24     but I'm asking for a relief for the penalty.  And again, I

      25     honestly believe I'm a victim of fraud and I did try to
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       1     seek to be able to get some relief by hiring an attorney

       2     and going after him, but to no avail.  We also, my

       3     attorney and myself, went after his attorney.  And since

       4     we brought up the issue of possible fraud, his attorney

       5     stopped all correspondences with myself and George

       6     Straggas, my attorney.

       7              It gave us an indication that this guy, Allan

       8     Cohen, has been corrupted and his lawyer probably knows it

       9     and that's the reason why he stopped corresponding once we

      10     brought to his attention the scheme that we thought Allan

      11     got me into which is called Son of Boss.

      12              Anyway, that is about all I can really say at

      13     this point about my situation.  There's a lot of exhibits,

      14     there's a lot to go through.  I didn't want to have to go

      15     through that, you have that, I guess it will be reviewed.

      16         JUDGE AKIN:  Yes.  We have it and have reviewed it and

      17     will review it in making our determination.

      18         MR. STEFFIER:  Well, thank you.

      19         JUDGE AKIN:  Yes.

      20         MR. STEFFIER:  Thanks.

      21         JUDGE AKIN:  Okay.  Does that conclude your

      22     presentation?

      23         MR. STEFFIER:  I think it does.  And actually, one

      24     last comment, so early on, I believe it was Adena Mora

      25     asked me to show some documentation early on that I had an
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       1     agreement with Allan Cohen for him to do by 2013 taxes,

       2     and I did have an agreement, a signed agreement, he had

       3     scribed up this relationship agreement to do my taxes of

       4     which I signed.

       5              When my company was bought out by Rolls-Royce all

       6     the proprietary trade secret documentation for the company

       7     was held in my office.  I had a separate office with

       8     filing and cabinets where all the sensitive technology

       9     information was held in my office, all the financial

      10     information was held in other office.  And when they took

      11     control of the company, the day after they had bought the

      12     company, they basically came and they kicked me out of my

      13     office and took control of all the documents which

      14     rightfully so, they would do such a thing.

      15              But in those documents was a wealth of also

      16     personal documents that I had.  And the documents that I

      17     had early on from my accountant were also in that and I

      18     never received those back.  So I was never able to

      19     reproduce a copy for Ms. Mora on the initial agreement

      20     that I had with Allan Cohen.

      21         JUDGE AKIN:  Okay.

      22         MR. STEFFIER:  That concludes.

      23         JUDGE AKIN:  Okay.  Let me turn to Franchise Tax Board

      24     to see if they have any questions for you.

      25         MR. YADAO:  No questions.  Thank you.
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       1         JUDGE AKIN:  Okay.  I do have some questions, but I'll

       2     check with my panel first.

       3              Judge Gast, any questions?

       4         JUDGE GAST:  I do not have any questions at this time.

       5     Thank you.

       6         JUDGE AKIN:  Judge Hosey?

       7         JUDGE HOSEY:  No questions at this time.  Thank you

       8     for your testimony.

       9         MR. STEFFIER:  Thank you.

      10         JUDGE GAST:  I have a couple of questions.  First,

      11     could you explain to me -- let me cover what you just

      12     said.  So Mr. Cohen, when originally this transaction was

      13     set up, he provided you some physical documentation of the

      14     transaction?

      15         MR. STEFFIER:  No, he didn't provide physical -- it

      16     was a -- well, yes, in e-mails.  And it's probably in the

      17     e-mails that I provided in the exhibits, but it wasn't a

      18     -- the document that he provided early on was basically

      19     the agreement that I would retain him to do my taxes and

      20     that I would agree to pay him the fee that he charged

      21     which was -- I can't remember if it was 1200 or 2500, but

      22     it was some number like that, that I would agree to pay

      23     him upon him successfully completing my 2013 taxes.

      24              So he came out in 2013, prior to me hiring him to

      25     do my taxes, and gave a presentation in the Hilton on PCH
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       1     and Huntington Beach.  He got a room, he had all of these

       2     materials and his computer, and went through this

       3     presentation and described everything on how it works,

       4     companies that he had done this for, companies that do it

       5     right now, all his background with regard to where he is

       6     accredited in the State of California, Nevada, Florida,

       7     New York, Pennsylvania and that is what -- that is all the

       8     information that I had.

       9              It was basically both verbal and visual documents

      10     that were provided to me, nothing in writing.

      11         JUDGE AKIN:  Okay.  Could you briefly explain to me

      12     how he explained the transaction to you at that time.

      13     Just very briefly, how it was.  I know --

      14         MR. STEFFIER:  Yes.

      15         JUDGE AKIN:  -- what he eventually did was probably

      16     not the same, but how he explained the transaction.

      17         MR. STEFFIER:  Yes.  And it seems perfectly valid to

      18     me right now.  That he would buy -- okay.  I have an asset

      19     that I have sold and I have sustained capital gains and I

      20     could buy an asset that is sustaining capital losses, fold

      21     my assets from my capital gains into a company, and buy

      22     these other assets that are suffering capital losses, and

      23     I could offset my capital gains with the losses from this

      24     company if I bought these companies.

      25              It sounds completely valid.  I mean, I do some
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       1     stock trading and I mean, I sell losses to offset my

       2     gains.  I do those kinds of things and it just sounded

       3     very reasonable.  I mean, there was nothing that I flagged

       4     that didn't make any sense, he made really good sense out

       5     of it.  He showed the mechanisms on the computer of how it

       6     would be done.  To me, it all seemed irrational and

       7     reasonable.

       8              So basically, once again just in summary, I would

       9     put my -- I would buy into this company, Lorax, my assets

      10     would go in that I received as capital gains, he would

      11     then purchase for me companies that have paper losses, and

      12     these were supposedly functional companies, they were

      13     learning companies, they are in on the Internet, you can

      14     find them.  He was to purchase those, fold them into the

      15     company, and those losses for that tax here would offset

      16     my capital gains.  It sounded very reasonable, perhaps I

      17     was very naive.

      18         JUDGE AKIN:  Okay.  And a follow up question on that.

      19     If I understand the documentary exhibits correctly, there

      20     was 550,000 that went into Lorax, LLC and that was, your

      21     understanding at the time was, for the purchase of the

      22     other companies that would fold in the losses.

      23         MR. STEFFIER:  That's correct.

      24         JUDGE AKIN:  And then there was also a digital 150,000

      25     that was paid to CA Consulting.  Can you explain that?
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       1         MR. STEFFIER:  Yes.  The CA Consulting turned out to

       2     be -- turned out to be Allan Cohen's wife is named Carol

       3     Ann, so this was something -- at the time, we had no idea

       4     what this was, it turned out to be his wife.

       5              So I paid his wife what was supposed to be for

       6     managing and operating this company, Lorax, at which point

       7     they would get this company, Lorax, and sell it off so

       8     that I could recover my $550,000 out of that deal.  So I

       9     paid him through his wife that additional money, $150,000.

      10     And again, that was to be spent on managing the company,

      11     Lorax, which was located in New York, it was the LLC was

      12     opened up in the State of Delaware.  But as it turns out,

      13     I thought that was another company and as it turns out

      14     that CA Consulting was Allen Cohen, so another deception

      15     that I was put under at the time.

      16              I wasn't paying him, I thought I was paying some

      17     other company, turns out to be Allan Cohen's wife.

      18         JUDGE AKIN:  Okay.  And I think I only have one last

      19     question at this point.  In looking at the documentation,

      20     it looks like that 550,000 was invested into Lorax in

      21     April of 2014, and the sale of your company had occurred

      22     in 2013.  Was there any explanation provided by Mr. Cohen

      23     about how you could purchase this in 2014 and get losses

      24     in 2013?

      25         MR. STEFFIER:  There was no explanation for that.  I
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       1     thought it was for the 2013 taxes, that it was delayed

       2     until he did all this stuff.  That was my understanding,

       3     it was for the 2013 taxes, that's what it was supposed to

       4     be for.

       5         JUDGE AKIN:  Okay.  Understood.

       6         MR. STEFFIER:  Yes.

       7         JUDGE AKIN:  That concludes my questions at this

       8     point.  So I think we are now ready.

       9              Unless a break is needed, are we doing okay?

      10              Okay.  I think we are now ready to turn it over

      11     to Franchise Tax Board for their presentation.  I believe

      12     it was 20 minutes, correct?

      13         MR. YADAO:  That sounds correct, yeah.  I should be

      14     quicker than that.

      15         JUDGE AKIN:  Okay.  You may begin when you are ready.

      16     Thank you.

      17   

      18                            PRESENTATION

      19         MR. YADAO:  Good morning.  I am Eric Yadao, counsel

      20     for Franchise Tax Board.

      21              Appellant has not established that he's entitled

      22     to relief from the accuracy-related penalty.  Appellant is

      23     an intelligent individual, an engineer, an inventor, and

      24     an owner of patents and materials used in jet and rocket

      25     engines.
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       1              Appellant started his own company, Hyper-Therm,

       2     in the 1990s and as its president, he sold his stock in

       3     the company to Rolls-Royce in 2013.  Appellant sought out

       4     ways to avoid tax on the gain when he first met Mr. Cohen.

       5              Following a single meeting, Appellant agreed to

       6     pay Mr. Cohen $700,000 to prepare his return and to employ

       7     a tax-avoidance scheme, showing on his return an

       8     artificially inflated five and a half million dollar basis

       9     in his company, or one dollar basis increase for every ten

      10     cents Appellant paid, which would accomplish what

      11     Appellant thought to avoid, paying tax on the gain.

      12              Following audit of Hyper-Therm's and Appellant's

      13     return, FTB rejected the inflated basis adjustment and

      14     assessed additional tax of $731,500, which appellant has

      15     conceded.  However, due to a resulting substantial

      16     understatement of tax, FTB also imposed a 20 percent

      17     accuracy-related penalty in the amount of $146,300, which

      18     is the sole issue on appeal.

      19              Appellant's argument is that he reasonably relied

      20     on Mr Cohen's verbal assurances regarding the legality of

      21     the scheme, which appellant also characterizes as being

      22     deceived or a victim of Mr. Cohen's fraud.

      23              While the accuracy-related penalty may be abated

      24     to the taxpayer can establish his reliance on professional

      25     advice was reasonable and in good faith, case law that has
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       1     evaluated facts similar to appellant's supports the

       2     conclusion that the penalty should be sustained here.

       3              In Stobie Creek Investors, the federal court

       4     stated, "It is not reasonable that the taxpayer knew or

       5     should have known that the transaction was too good to be

       6     true, based on all the circumstances, including the

       7     taxpayers education, sophistication, business experience,

       8     and purposes for entering into the transaction."

       9              Appellant is an educated, intelligent, and

      10     sophisticated business person whose sole purpose for

      11     entering into the transaction was to avoid tax on the sale

      12     proceeds of his corporation.

      13              In Van Scoten, the US Tax Court stated, "Although

      14     a taxpayer has a duty to use reasonable care in reporting

      15     his tax liability, the promoter who prepares the

      16     participant's tax return, can be expected to report large

      17     tax deductions and credits to show a relatively low amount

      18     of tax due and thereby fulfill prophecies incorporated in

      19     his sales pitch."  It is not surprising Mr. Cohen prepared

      20     Appellant's return, fulfilling the verbal promises he made

      21     to Appellant.

      22              The Court in Van Scoten further considered the

      23     taxpayer's allocation that he was deceived by a promoter

      24     and that the deception should instead be considered the

      25     taxpayer's mistake of fact.  The Court stated, "Whether or
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       1     not petitioners had a mistake of fact does not alter our

       2     conclusion that petitioners' action in relation to their

       3     investment and the tax claims were objectively

       4     unreasonable.  Petitioners' failure to investigate

       5     further, beyond what was made available to them, was not

       6     an objectively reasonable course of action."

       7              Like Van Scoten, Appellant has provided audio

       8     recordings of calendar year 2018 -- pardon me.  Appellant

       9     did not conduct any investigation or seek an objective

      10     opinion regarding Mr. Cohen's promises.  He simply

      11     accepted the amounts reported on his return.

      12              Viewing Appellant under Van Scoten supports that

      13     as reliance, solely on any verbal promises made by

      14     Mr. Cohen was objectively unreasonable.

      15              To further support his position Appellant has

      16     provided audio recording of calendar year 2018

      17     conversations between himself and Mr. Cohen where

      18     Appellant, then undergoing the FTB audit, repeatedly asks

      19     Mr. Cohen for substantiation of his promises.  The Office

      20     of Tax Appeals has provided transcripts of those

      21     recordings.

      22              Appellant makes two statements during those

      23     conversations that are further telling of the absence of

      24     reasonable cause and good faith.  Appellant states, "I

      25     just opened up my taxes for the first time two weeks ago
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       1     from 2013.  I never looked at my taxes."  That is Exhibit

       2     16B, part 1, page 3, lines 9 through 11.  And I offer that

       3     for the purpose that taxpayers are responsible for the

       4     contents of their return and therefore his reliance on the

       5     contents simply without even reviewing it is not

       6     reasonable.

       7              Appellant continues in that same exhibit, page

       8     13, lines 20 and 21, "I wished I'd consulted my daughter.

       9     My daughter became an accountant."  Appellant has attested

      10     that his daughter was an accountant at the time, but that

      11     shows the reasonableness of -- during the transaction that

      12     he should have consulted for a second opinion.

      13              In Neonatology Associates v. Commissioner, the

      14     Court entertained the taxpayer's argument that they relied

      15     on their tax professional to escape the accuracy-related

      16     penalty.  The Court stated, "The reliance itself must be

      17     objectively reasonable in the sense that the taxpayer

      18     supplied the professional with all the necessary

      19     information to assess the tax matter, and that the

      20     professional himself does not suffer from the conflict of

      21     interest."  The Court concluded that taxpayers could

      22     prevail on a reliance on professional defense because the

      23     certified public accountants that prepared the taxpayers

      24     returns in fact received royalties to endorse the tax

      25     avoidance program.
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       1              Here Appellant paid his fee totaling $700,000,

       2     550 of that was tax year 2014 to incorporate the effects

       3     of the scheme into Appellant's 2013 return.  Mr. Cohen

       4     suffered from an obvious conflict of interest that would

       5     have prompted a taxpayer acting in good faith to seek a

       6     second opinion.

       7              An additional key fact that your panel should

       8     consider is the declaration Mrs. Shohat, provided by

       9     Appellant, who attested that the accountants at

      10     Rolls-Royce offered to prepare repellents return for

      11     10,000, but Mr. Steffier declined because he believed that

      12     amount was overly excessive.  However, he was quickly

      13     persuaded by Mr. Cohen to pay a total of $700,000 with

      14     nothing in writing.  He has attested earlier that there

      15     was a writing, but doesn't have it anymore.  That is a new

      16     argument, that is not evidence, and it hasn't been made

      17     previously.  You can see our Exhibit I wherein he states

      18     he had nothing in writing and that is the Protest Position

      19     Letter.

      20              Also not in writing are the risks Appellant would

      21     assume in the transaction.  The Court in Neonatology

      22     further stated, "When a taxpayer is presented with what

      23     would appear to be a fabulous opportunity to avoid tax

      24     obligations, he should recognize that he proceeds at his

      25     own peril.  As highly educated professionals the
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       1     individual taxpayers should have recognized that it was

       2     not likely by complex manipulation they can obtain large

       3     deductions for their corporations and tax free income for

       4     themselves.  Moreover, they should have been apprehensive

       5     when they examine the scheme, for experience shows that

       6     when something seems too good to be true that probably is

       7     the case."

       8              Taking together Appellant's reliance solely on

       9     verbal promises of Mr. Cohen, who stood to profit from the

      10     arrangement, and Appellant's failure to seek a qualified

      11     and objective second opinion, leads to the conclusion that

      12     his reliance was objectively unreasonable, not in good

      13     faith, and does not support relief from the

      14     accuracy-related penalty.  A one day meeting, $750,000,

      15     nothing in writing.  Appellant's motivation was tax

      16     savings and not the proper application for tax law.

      17     Instead of reasonable reliance and good faith, the law

      18     supports the conclusion that Appellant proceeded at his

      19     own peril in a transaction too good to be true.

      20              For these reasons, FTB respectively requests that

      21     you sustain the penalty.  And I'm happy to answer any

      22     questions you have.

      23         JUDGE AKIN:  Okay.  Thank you, Mr. Yadao.  Let me turn

      24     to my panel to see if they have any questions.

      25              Judge Gast?
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       1         JUDGE GAST:  I have a brief question for Mr. Yadao.

       2              Is there any law in the area around fraud for

       3     abating the accuracy-related penalty?

       4         MR. YADAO:  We cited to -- was it -- pardon me.  In

       5     Van Scoten, they made the argument that they were deceived

       6     I'm not sure if they use the word "fraud."

       7         JUDGE GAST:  Okay.

       8         MR. YADAO:  I would just add that I have cited to

       9     these in our pleadings as well, so if you need the

      10     citation for those they are contained therein.

      11              And then just one additional comment.  Appellant

      12     found our comment "head in the sand" offensive and that

      13     was actually a citation to case law as well.

      14         JUDGE GAST:  Okay.  Thank you.  No further questions.

      15         JUDGE AKIN:  Okay.  Judge Hosey, did you have any

      16     questions for Franchise Tax Board?

      17         JUDGE HOSEY:  No questions.  Thank you for your

      18     presentation.

      19         JUDGE AKIN:  Okay.  And I don't have any questions, so

      20     I think at this point we are ready for Appellant's

      21     rebuttal or closing.

      22              You have ten minutes and can respond to anything

      23     you would like to address or respond.

      24                         CLOSING STATEMENT

      25         MR. STEFFIER:  I would like to respond to some of
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       1     these things.  Once again, my daughter was a student at

       2     the time this happened, so I didn't -- wasn't about to

       3     consult a student in her second year of school or third

       4     year.

       5              Two, yes, I'm an engineer and I have expertise in

       6     an area of jet engines and rocket engines.  I'm not an

       7     accountant, two totally completely different disciplines.

       8     I have no expertise in that.

       9              I will comment, the comment where "too good to be

      10     true," perhaps you are right, Eric.  Maybe it was too good

      11     to be true, but I was absolutely convinced by this guy's

      12     presentation, which didn't take place just in one day by

      13     the way, it was a series of discussions, only once in

      14     person which took place over the course of two days.

      15              Once again, I probably could have gotten out of

      16     this by signing an IOU.  I was told by my lawyer, George

      17     Straggas, that he saw what was going on here.  And should

      18     I have -- would I have signed that document for Allan

      19     Cohen?  May have put some level of this to rest, probably

      20     not, but perhaps it could have.  I refused to sign it

      21     because I felt that that's not -- I wasn't into this to

      22     avoid paying taxes, seeing this as a too good to be true

      23     scheme.  I'm a fraud of this scheme and as an honest

      24     individual, I refused to sign this document.

      25              And I'm about to pay this penalty if I have to,
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       1     but at least I have a conscience heart of doing it.  I

       2     didn't sign the document knowing that this was all part of

       3     a scheme that Allan Cohen came up with after as a

       4     different story than he presented to me originally.

       5              And once again, I'm an engineer, I'm not an

       6     accountant, I don't open up my taxes, I've stated that,

       7     that I've never opened up.  I actually should have brought

       8     some as evidence from dating back 15 years ago.  I don't

       9     open them up, I don't review it, I don't go out for a

      10     second opinion for somebody doing my taxes, I don't often

      11     do that when I go to a physician to see a doctor, and I

      12     certainly don't do that when I hire a lawyer.  So I trust

      13     a professional, especially a licensed professional to be

      14     professional and ethical.  I don't go in distrusting

      15     somebody right off the bat.

      16              So once again, what I was presented early on, the

      17     scheme sounded reasonable and legitimate, whereby

      18     companies would be folding in and capital gains would be

      19     reduced by capital losses from these other assets.  It

      20     seemed reasonable to believe, I got into it, I didn't know

      21     I was paying this guy to line his pockets.

      22              So once again, I honestly believe I am a victim.

      23     Well, I am a victim of a fraud that cost me nearly a

      24     million dollars that I put in his pocket.  That is all I

      25     have to say, I have nothing else.
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       1         JUDGE AKIN:  Thank you.

       2         MR. STEFFIER:  Thank you.

       3         JUDGE AKIN:  Let me just turn to my panel to see if

       4     there's any final questions from the panel before we wrap

       5     up the hearing today.

       6              Judge Gast?

       7         JUDGE GAST:  No questions from me.  Thank you both for

       8     your presentations.

       9         JUDGE AKIN:  And Judge Hosey?

      10         JUDGE HOSEY:  No questions for me.  Thank you,

      11     everyone.

      12         JUDGE AKIN:  I also do not have any additional

      13     questions.  So I think we are about ready to conclude.

      14              Before I do, I wanted to check with Mr Yadao, did

      15     you fell a need for a post-hearing brief to address the

      16     testimony from Ms. Shohat?

      17         MR. YADAO:  No, but thank you for the opportunity.

      18         JUDGE AKIN:  Thank you.  So since there is no need for

      19     any post-hearing briefing what I will do here is close the

      20     record.  So before I do that, I want to thank both parties

      21     for making it here today.  I do know it's been a long

      22     process, so I do appreciate both parties being here and

      23     providing the argument and testimony.

      24              The panel of Administrative Law Judges will meet

      25     and decide the case based upon the arguments and evidence
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       1     in the record.  We will issue our written decision 100

       2     days from today the case is submitted and the record is

       3     now closed.

       4              (Proceedings concluded at 10:51 a.m.)
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